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LEGISLLATIVE AND
REGULATORY

ACTIVITIES

e Australia

NUCLEAR LEGISLATION

Amendments to the Atomic Energy Act 1953-1966

The Australian Atomic Energy Act was recently amended by
two Acts. The first Act, No. 31 of 13th November 1973, concerns an
amendment to Section 9 of the Atomic Energy Act and lays down that the
Australian Atomic Energy Commission now consists of a Chairman, a Deputy
Chairman and not more than three other members, instead of one member as
wWas previously provided.

The second group of amendments is contained in the Statute
Law Revision Act 1973 of 19th December 1973 and consists of the omission
of the word "Commonwealth" in the Federal Acts and in particular in the
Atomic Energy Act.

® France

ORGANTISATTON AND STRUCTURE

Decree KRo. =-1132 of 21st December 19 Off1c1al Gazette of the French
Hepublic of 251rd December 1975/

A Decree of 21st December 1973 has appointed a Delegate
General for Energy, under the authority of the Prime Minister and nomi-
nated by a Decree of the Council of Mimisters. The Delegate General 1s
responsible for proposing to the Government, and implementing all neces-
sary measures for the supply of energy to France.

As regards nuclear power, the Minmister for Industry, Commerce
and Crafts has handed over to the Delegate General, the powers attribubted
prevaiously to that Mimistry's Secretary General for energy. He i1s res-




ponsible for watching over the activities of the Commissariat & 1'Energie
Atomique concerned with energy production and supply of basic nuclear
materials.

Following transfer to the Minastry of Industry, Commerce and
Crafts of the duties attributed to the former Ministry for Industrial and
Scientific Development ecree No. 74-217 of 7th March 1974 (Official
Gazette of 8th March 1974)/, the above-mentioned Decree of 21lst December
197% has had to be amended accordingly ecree No. 74-208 of 7th March
1974 (0fficial Gazette of 8th March 197%)/.

REGIME OF NUCLEAR TNSTALTLATIONS

Order of 26th Februa 1974 /Official Gazette of the French Republic of
12th March 19747

The Minister for Industrial and Scientific Development (now
the Minister for Industry, Commerce and Crafts), after obtaining the
Opinion of the Intermimisterial Committee for Basic Nuclear Installations,
has issued an Order concerning application of the regulations on pressu-
r1zed components for light water reactor steam supply systems.

This Order mainly comprises technical provisions for the
construction, maintenance and operation of the main primary circuits of
light water steam supply systems and their contTol and safety devyces.
The Head of the Mineralogical District (Chef d'Arrondissement Minera~
logique) 1s responsible for ensuring that the provisions of this Order
are appropriately observed in the case of installations placed under
his control.

The provisions of the Order were supplemented by a Caircular
from the competent Minister dated 26th February 1974 concerning applica-—
t1on of the regulations on the main primary circuits of light water
reactor steam supply systems.

TRANSPORT OF RADTIQACTIVE MATERTALS

Decree of 12th February 1974 Official Gazette of the French Republic
o ebrua

Decree No. 74-120 of 12th February 1974 publishes amendments
to Annexes A and B of the Buropean Agreement on the international
transport of dangerous goods by road (ADR) of 30th September 1957, which
were deposited with the United Nations Organisation on 19th August 1972.
Annexes A and B of the Agreement contain provisions on radicactive mate-
rials.




FOOD IRRADIATION

Decree of 12th Fi%fuagx 1973 /Officisl Gazebtte of the French Republic of
2th February 19/

Decree No. 73-138 of 12th Pebruary 1973 was made in implemen-
tation of the Act of 1st August 1905 on the prevention of fraudulent
practices, with respect to chemical produckts for humar consumption and
materials and objects coming into contact with foods, products and
beverages i1ntended for human and animal consumption, as well as processes
and products used for ¢leansing such materials ard objgects.

The present Decree provides in particular that components,
materials and objects which will come into contact with foods, products
and beverages for human consumption may be submitied to 1omizing radia-
tion only in accordance with the conditions and limits determined by the
regulations in force. This also applies to cleansing processes for such
materials and objects.

® Germany

EEGIME OF BADITOACTIVE MATERIALS

Use of radicisotopic cardiac pacemakers

The Federal Minister of the Interior published on
31st October 1973 Recommendations for the licensing and control procedure
concerning the handling of radioisotopic sources in cardaac cem
(Gemeinsames Ministerialdlatt 1973 No. 28 p. 509). These Recommendations
state that the implantation of cardiac pacemakers containing radioisotopic
sources constatutes handling of radicactaive substances and that the
climic carrying out such implantation must be licensed pyrsuant to the
First Radiation Protection Ordinance. The hearer of such a pacemaker
does not need a licemce, as he doss not "handle" radicactive substance
withan the legel sense. Cardiac pacemakers with radioisotopic sources
are also subject to the provasions of the Medicaments Act (Arzneirmittel-
gesetz) and the Medicaments Ordipance (Arzneimittelverordnung).

With a view to securing uniform treatment of cardiac pacemakers
with radioisotopic sources in the indivaidual States {L¥nder), the Recon-
mendations establish in detaal the licensing requirements and the conda-
tions to be imposed when a licence is grapted.

The ¢linic must fulfil the licensing requirements set forth
in SBection 3(2) of the Pirst Radaation Protection Ordinance. This means,
in particular,that the responsible personnel must be experienced in the
handl;gg of radiocactive substances, including measurements of contamina-

jon and actions to be taken in case of contamination, and know about
the effects of radiation on the bearer and his relatives. The implanting
physician must have experience in the implantation of cardiac pacemakers




and the control of their functioning. The clinic must provide financial
security to cover the radiation and toxicity risk connected wath the
storage, implantation and removal of the pacemaker 1In order to gain
experience 1n the functioning of radioisotopic cardiac pacemakers and on
the effectiveness of the registration and control measures licences
should be granted for a period of two years only.

Among the conditions to be imposed when a licence 15 granted
are the following: The licensSee has to 1nform the bearer and his rela-
tives about the radiation eXposure connected with the implantation, the
consequences of a release of the radiocactive substance, and their obli-
gations. The latter includes the instruction that the pacemaker may be
removed after the bearer's death pursuant to an order to be issued under
the Atomic Energy Act (Atomgesetz).

An implantation may be effected only 1f a number of documents
and certificates have been furnished. A detailed description of the
pacemaker 1s required which must contain a written guarantee by the
manufacturer that the radioisotopic sources (1.e. the radiocisotopic
substance of the battery and all envelopes for the safe encaEsulatlon

of the source) comply with the requirements of the latest recommen-
dations on the desi construction, testing and control of radioisotopic
cardiac pacemakers EES Contrel certificates by various federal agencies

mist have been i1ssued.
R ———

The bearer must undertake in writing to constantly carry with
him a cardiac pacemaker i1dentity card and a metal bracelet, to upd
regular examinations and to notify any change of address to the control-
ling clinic or physician.

The identity card must contain, apart from the name and
address of the bearer, the date of the implantation, the i1mplanting
clinic, the type of pacemaker, the radioisotopic fuel contained therein
and 1ts activity at the time of implantation, the location of the pace-
maker in the human body, the control dates, a check list for the bearer
1n case of an accident and of travel abroad and the address of the climic
or physician to be notified in case of emergency or death. The metal
bracelet shall be marked with the bearer's name, the words "plutonmium
(promethium) cardiac pacemaker and the symbol indicating the radionuclide
in the source.

The functioning of the pacemaker has to be controlled regu-
larly by the licensee. The licensing authority fixes the intervals
between such conbtrols which in general may not exceed six months.

The licensee has to i1nform the competent author:ity and the
Federal Health Agency (Bundesgesundheitsamt) of every implantation and
removal of a radioisotopic cardiac pacemaker as well as the address of
the supervising clinic or physician. Enggggﬁg pacemmakers must be sent
to the Physikalisch-Technische Bundesanstalt (PTB) in Brunswick. The
licensee must maintarn records showing the wheresbouts of pacemakers from
the date of receipt from the manufacturer until return to the PTB. The
licensee 1s further obliged to submit to the licensaing authority an
annual report on the experience gained with implanted and removed cardiac
pacemakers. Special events have to be reported immediately, such as
leakages, damages and malfunctioning

(*) On this subject, see "Nuclear Energy Agency" in Chapter IIT of the
present 1ssue.




® jreiand

ORGANTSATION AND STRUCTUR

S i N ANk

Nuclear Energy Board Act

The Nuclear Energy (An Bord Fuinpmimh Kuicleigh) Act, 1971
(Act No. 12 of 5th July 1971) which was reproduced in Kuclear Law Bulletin
No. 8 was brought into force on 30th November 1974 by the Minister for
Transport and Power who is the supervisory authority, followang the
appointment of the members of the Board (Commencement Order - S T No 319
of 1973). It 1s recalled that the duties of the Board are mainly of an

adviss Ty nature.

RADTATION PROTECTION

Pactorres Ionis Radiations nsealed Radiocactive Substances) Regula-
tions

The text of these Regulations, which came into operatlon o1
1st December 1972 fblloﬂs very closely that of the Uhlted Klngdom s
Iomising Radiations (Unsealed Radioactive Substances) Regulations 196
which have been analysed in Nuclear Law Bulletin No. 3.

The Regulations apply to factories in which a process invol-
ving the use of unsealed radicactive substances 1s carried on and where

the total activity of The unsealed radicactive substances exceeds speci-
fied levels or where there are objects contaminated 1n excess of certain
levels.

The Regulations are divided into nine Parts and also include

three Schedules. Part I contains general provisions such as the defini-

tions, the scope of application and the exemptions. Part IT deals wnth WE4k€

administration, notifications and records. Part III comprises the basic

principles for the protection of workers against exposure to i1onising

radaations and contamination. Part IV deals with radiological super- W

vision, while the arrangements for medical supervision are ;g;% down 1n "e PO L

Part V. Part VI sets forth the measures for protection to be taken-on W2

the premises and within the plant. Part VII concerns the personal pro-

Jection of the workers. The procedure to be followed for the utilazation,
ﬁnvhhgdaggggunj;ng, storage and transport within a factory of unsealed radicactive

substances 1s laid down 1in Part VIIT and Part IX covers the use and

maintenance of monitoring instruments as well as the procedure for pre-

Venting bodily contamination, contamination of protective equipment,

personal clothing and all other surfaces. The Schedules, finally,

specify the maxawmum radiation doses and the maximum permissible levels

of contamination and provade for a classification of radionuclides.




o ltaly

RADTATTON PROTECTTON

Decree of 15th February 1974 relating to the establishment of lists of
approved experts and authorised doctorg in charge of the surveillance
of radiation protection from the viewpoint of physics and medicine

Thas Ministerial Decree, published on 5th Apral 1974, relates
to the establishment with the Ministry of Labour and Social Welfare of
lists of approved experts and authorised doctors in charge of the sur-
velllance of radiation protection, and stipulates that inclusion in the
lists shall take place 1n accordance with the provisions laid down in
the Decree of the President of the Republic of 12th December 1972 (see
Nuclear Law Bulletin ¥o. 12). Following inclusion in the liasts the
Ministry of Labour and Social Welfare must i1ssue a certificate stating
the number, the date of inclusicn and the period of valadaty.

NUCLEAR-POWERED SHIPS

Decree of 14th November 1972 :folclal Gazette of 10th May 12257

Decree No. 1154 of 14th November 1972 of the President of
the Republic has approved Regulations on the safety of navigation and
of 11fe at sea. The purpose of these Regulations i1s to incorporate into
Italian legislation the provisions of the London Convention of 1960 on
the Safety of Life at Sea (Solas) which was ratified by Italy in accor-
dance with Act No. 538 of 26th May 1966.

Basic Act No. 1860 of 1962 on muclear energy already made
provaision for the establishment of technical and administrative gfandards nfuwee
on nmuclear-powered navigation which have not yet been published. The
provisions of the present Regulations which, in particular, concern the
control and safety measures which govern nuclear ships, especially during
visits, lay down the first rules applicable to those ships. These rules
are closely based on the corresponding provisions of the Solas Convention.



e Netherlands

CLEAR-POWERED SHIT

= L7

Act of 24th October 197% concerping the Laiasbility of Operators of Nuclear
21pS

The PIQEL§LQ%§ of the Act are based on the 1962 Brussels
Convention on the Ll%giz;jx of Operators of Nuclear Ships, whose ratafi-
cation by the Nether 8 was recently approved by Parliament.

£y
AL 2

The Act provides that the eperator of a nuclear ship 1s
absolutely liable for any damage caused by a ruclear incident 1n which
the nuclear fuel or radioactive products of his ship arg involved This
absolute liadbility i1s liumated to the equivalent i1n gualders of 1500 mil-
lion francs (1 franc corresponds to 65.5 milligrams of gold of millesimal
fineness 900) for each puclear incident. The Act requires the operator
of a muclear ship flying the Dutch flag %o cover his liabilaty with an
insurance or other financial security on terms specified by the Minister
of Finance. In the case of an operator of a foreign nuclear ship the
Mimister of Finance has to determaine whether the liability 1s suffi-
ciently covered.

The rght to compensation for muclear damage expires after
a period of ten years. Without prejudice to this extinction peried
actions for compensation have tg be submitted within ee years after
the date the interested person had or should have bad knowledge of the
damage and of the operator liable.

The operator of a mmelear ship is not held liable for damage
which 1s due to an act of war, hostilities, civil war or insurrecticn.

In cases where the 1962 Brussels Convention 1s not applicable
the operator has to conclude an agreement waith the Netherlands authorities
to compensate damage for which he may be held liable under the Act before

he 1s grant a licence to erqte has shap.
22 grontes LR me =

Fanally, the Netherlands authorities may conclude with States,
not Party to the 1962 Brussels Convention, agreements which deviate from
the provisions of the Act regarding }iability i1n respect of nuclear war-
ships and nuclear government ships, provided that such States guarantee
equivalent securaty.

The text of the Act, when stall a Bill, was reproduced
in the Supplement to Nuclear Law Bulletin No. 7.

- 10 -



e Norway

ORGANTSATION AND STRUCTURE

the Organisation apnd Functions

The Regulations, issued on 1st March 197% in consequence of
Section 10 of the Atomic Energy Act of 12th May 1972, contain more speci-
fic provisions concerning the organisation and functions of the Nuclear
Energy Bafety Authoraty.

The Regulations provide that the Nuclear Energy Safety
Authority will come under the competency of the Ministry of Industry
and will be directed by an Executive Board consisting of a Chairman,
a Vice-Chairman and five Menbers, ted bg the King for a permod
of four years. The main respon31biflt1es of the Board include the
§§%§135%52%§ of the functions referred to the Nuclear Energy Safety
uthori y the Atomic Energy Act and the participation in the prepara-
tory work concerning site choices for nmuclear instsllations

The Regulations are reproduced in the Chapter "Texts" of
thas Bulletain.

TRANSPORT OF RADIOACTIVE MATERTALS

Regulations of 7th Janua 1974 conce the Carriage of D erous
stances by Civil Alrcra

The Regulations were made 1n pursuance of the Aviation Act
of 16th December 1960 and the Act concerming the Handling of Inflammsable
Articles of 3rd May 1871 and entered into force immediately.

The Regulations,which apply to the carriage of dangerous
substances by civil aaircraft in Norway and by airrcraft registered ain
Norway for garriage outside Norwegian territory, provide that dangercus
substances, including radioactive materials, shall be carried in accor-
dance with the TATA Restricted Articles Regulations. The Directorate
of Aviation and the State Instatute of Radiation Hygiene will assist in
cases where there are difficulties with respect to the interpretation or
implementation of the IATA Restricted Artacles Regulations.

- 1] -



NUCLEAR-POWERED SHTPS

Extension of the valida of the Act on compensation for damage caused
e operation of nuclear 8

Act No. 822 of 16th November 1973 %the validaty of
Act No. 158 of 17th May 1963 on compensation for ge caused by the
operation of nuclear ships which expired on 31st December 1973. The
1963 Act, which had already been extended in 1970, will remain in force
until 31st December 1976. It 1s recalled that the legislation on the

+hird noavhe TaahaTato A Anavwitano AF minTaorn ghane 18 AlacaTw hasad AN
VLU palby didudalduy ULl UpClavulo UL Lulatal Qullpeo 10 Ciloa wvaogeld Oli

the former Act on the third party liability of operators of _%g_d;—_ggg%c_i
installations, whose provisions consequently apply mutatis mutandis to
the operators of nuclear ships (see Nuclear Law Bulletin No. 7).

® United Kingdom

ORGARTSATION AND STRUCTURE

Atomic Ene Authori Weapons Group) Act 1

Thas Act, which came arnto force on 6th March 1973 and modified
Section 2 of the Atomic Energy Authority Act 1954 in respect of the
Authority's power to do work on explosive nuclear devices, made provision

for the transfer to the Secretary of State for Defence of the Weapons
Group of the Atomic Energy Authoraity. o

Section 1 sets out the activaties, property, rights etc. of
the Authority which were transferred on 1lst Apral 1973 (the day appointed
for that purpose by the Secretary of State). For constitutional reasons
the necessary powers and duties are transferred simply to "the Secretary
of State". The main establishment of the Weapons Group of the Umited
Kingdom Atomic Energy Authority was the Atomic Weapons BResearch Establish-

ment at Aldermaston, Berkshire. There was also a pajar.ouf—station at
Foulness, Essex, and some minor out-stations. There were excepted from

el 21U

thais transfer any rights, liabilities and obligations under contracts of
employment and pensions schemes, and alsc the tents and other industrial
property rights as specafied in the Schedunle to the Act.

Section 2 terminates the employment by the Authority of the
Weapons Group personnel and provides for their being taken into the Cival
Service under arrangements made by the Secretary of State. The dutaes,
powers and privileges of Special Constables (Police) previocusly employed
by the Authority but now transferred to the Ministry of Defence, will
remain unaffected.

- 12 -




Sections 3 and 4 contain supplementary provisions relating
to the property, rights, liabilities and obligations transferred under
the Act.

Section 5 provades for the use by the Secretary of State of
technical information, patents and other industrial property rights, and
for certain technical information in the possession of the Secretary of
State or his employees, to be made available to the Authority.

Section 6 modifies the powers of the Authority contained in
the Atomic Energy Authority Act 1954 (Section 2) by providing that the
Authority shall not engage in any research, experiment, development or
production work on explosive nuclear devices excepb 1n accordance wath
arrangements made with the Secretary of State.

FOOD IRRADIATION

Food (Control of Irradiation) (Amendment) Regulations 1972 - S.I. No. 205

These Regulations, which came into operation on 1lst Apral 1972
amended the Food (Control of Irradiation) Regulations 1967, as amended by
the Food (Control of Irradiation) (Amendment) Regulations 1969 by increa-
sing the low level of irradiation that is permitted under the Regulations
from 10 rad to 50 rad. The Regulations permit irradiation of food, which
1s cerbtified to be tended for consumption by patients who require a
sterile diet as an essential factor in their treatment and in respect of
whach the person who subjects 1t to 1onizing radiation so notifies the
Department of Health and Social Security and keeps records conbaining
particulars of the certificate that the food 18 to be used by the above
patients, the food subjected to irradiation, the quantity to which it
has been subjected and the despatch of the food.

Simlar Regulations have been made for Scotland (S.I. No. 307).

e United States

ORGANISATION AND STRUCTURE

Reorganisation of the Atomic Energy Commission

The U.S. Congress 1s presently considering a number of
legaslative proposals which would reorganise the energy functions of
the U.S. Government. Among these 1s "The Energy Reorganization Act

of 1973" (H.R. 11510, 93rd Congress) which the Hguse of Representaty
passed on 19th December 1973. ZPrior to enactment as law, %Ee proposed
Act must also be passed by the Senate and approved by the President.

-13 -



The Energy Reorganmization Act will, when enacted, reorganise
and consolidate major emnergy research and development (R & D) functions
in the Federal Govermment. The Bill provades for

(1) The creation of an independent Energy Research and Development

Adminiatratran [ERNA Y whanh 11 onnAamraacn a1l mAar_ a1 o4 v
AGIHOISUTTIAVITI \Suvn jy wallnd Wiaa GO oo dii OON—Tegutatol’y

functions of the Atomic Energy Commission and designated energy
research and development functions transferred from other
agencies.

(2) Benaming the Atomic Energy Commission as the Nuclear Energy
Cédmmission (NEC), which will continue with the same member-
ship, though in a much smaller organisation, to administer
nuclear licensing and related regulatory functions.

Building upon the scientific and technical base of the present
Atomic Energy Commission, ERDA will be a central agency for the conduct
and coordination of major Federal energy R & D programmes. The Bill gives
the new agency'%;E:Qg%'ggggggr to conduct or sponser R & D on all energy
resources and utilization processes. Technologies for extraction, conver-
sion, storage, transmission and utilization are included. ERDA will be
So organmised and managed, that fosgil fuel. advanced energy sources,

conservation of energy, and environmen considerations will receive
full recognition and ggp;gg;igﬁg_ggg&ggig along with nuclear R & D func-
tionsT T

Under the terms of the Bill, the following offices or functions

wiil be transferred to ERDA from other Federal Departments or agencies
- A1l the functions of the Atomic Energy Commission, except
those relating to licensing and related regulatory matters

— Such functions of the Dgpartment of the Interior as relate
to the Office of Coal Research, the fossil fuel energy R & D
programmes conducted by the Bureau of Mines' "energy centers"
and synthane plant; and research in underground electric
power transmission.

— Such functions of the National Science Foundation as relate
to development work in solar energy and geothermal power

- Such functions of the Environmental Protection Agency as
relate to development and demonstration of alternative

antamntive nawan ovetames and tachnalacioes £ caontrnal emigsciancs

from stationary sources using fossil fuels.

The mission of NEC will be to insure the protection of the
public and envircnment against nuclear health and safebty risks associated
with the use of nuclear materials and facilities and against uplawful
diversion of muclear materials under regulatory control. The five-—
member AEC, including 1ts staff offices, licensing boards, and regglatg;y

, w11} form the nmucleus of NEC, ch will be an 1lndependen
regulatory commission responsible for lacensaing of civilian use of nuclear
power and materials.

- 14 -




REGIME OF NUCLEAR TNSTALTATIONS

Rew AEC general sibting guides for nuclear plants

The United States Atomic Energy Commission has issued, and
will continue Go issue, Regulatory Guides in order to describe and make
available to the public methods acceptable to the AEC regulatory staff
of implement specific parts of the Commission's Regulations to dela--
neaEE Techniques used by the staff in evaluating specific problems or
postulated accrdents, or to provide guidance to agglﬁgants. These Guides
do not substitute the Regulations and compliance wi em 18 not re-~
quired. Methods and sclutions dxrfferent from those set out in the Guides

will be acceptable 1f they provide a basis for the {andipes required
before the Commissions may issue or continue a permit or licence.

These Guides are issued i1n ten broad divisions

1. Power Reactors 6. Products

2. Research and Test Pactors 7. Transportation

3. TFuels and Materials Facilities 8. Occupational Health
. Environmental and Siting 9. Antitrust Review

5. Materials and Plant Protection 10. General

In division 4 three Guides have been published so far-

(a) Regulatory Guide 4.1 (18th January 1973) "Measuring and
Réggffgn;xof fadicactavity in the Environs of Nuclear Power
Plants”.

This Guide describes an acceptable basis for designing a
programme to measure and report levels of radiation and
radicactivaty in the plant environs. The provaisions and
principles in ICRP Publication 7 perta to the releases

of radicactivity during normal plant operation should be

used as additional gurdance in developing a programme of

this nature. Iaicensees of nuclear production and utilization
facilities have to submit such a report semi-annually pursuant
to sub~paragraph 2(a) of paragraph 50.36(a) of 10 Code of
Federal Regulations (CFR) Part 50.

(b) Regulatory Guide 4.2 (2nd March 1973) "Preparation of
Eﬁg%%ﬁﬁﬁggfiI_ﬂgﬁafEs for Nuclear Power Plants”.
This Guide describes in considerable detzil the standard
format and content of the environmental reports to be sub-
mtted by the ggp;%ggnﬁ for a construction permit and an
operating licence for a miclear production or utilization
facility. Pursuant to paragraph 50.30(f) of 10 CFR Part 50
and Appendix D thereto, two envairommental reports are re-
quired. The first one 1s the "Applicant's Envaronmental
Report -~ Construction Permrt Stage" which must be submitted
in conjunction with the construction permit application.
The second one 1s the "Applicant's Envirommental Report -
Operating Licence Stage" which must be submitted later in
congunction with the operataing licence application and is,
in effect, an updaling of the first one. These reports must
SEEPEI with the National Environmental Polaicy Act (NEPA) whiach

- 15 -




entered into force on 1st Jamary 1970, as interpreted by the
U.S5. Court of Appeals for the District of Columbia in the
Calvert Cliffs case (see NIB No. 8 and Mr. Abel’s Article in
this Bulleban) and implemented in the revased version of
Appendix D.

The Guide recommends that the envaronmental reports be
davided into the following 13 chapters- Purpose of the
proposed facilaity; the site; +the plant; environmental
effects of the sate preparation, plant and transmission
facilities construction; environmental effects of plant
operation; effluent and environmental measurements and
monitoring programmes; environmental effects of accidents
economic and social effects of plant construction and
operation, alternative energy sources and sites, plant
design alternatives; summary benefit-cost analysis;
envaronmental approvals and consultations, references.

(¢) Regulatory Guide 4.3 (September 1973) 'Measurements of
Badionuclides in the Environment - Analysis of I-131 in Milk"
This Guide bhas been 1ssued to assist licensees in making the
required surveys and reports; i1t deals wath a specific
aspect of Repulatory Guide 4.1.

The ABC has further published a draft report entitled
"General Envarommental Siting Guades for Nuclear Power Plants - Topics
and Bases". The btopics considered are geology, atmospheric factors,
hydrology, ecclogy, public exposure to radiation, land use, human
interest factors and esthetics. 7This document was prepared to provide
a basis for discussion by interested persons. All comments that are
received will be considered in the development of environmentzl siting
guides by the AEC.

licensing Procedure

A Pal]l "to amend the Atomic Energy Act of 1954 to provide
for improved procedures for planning and environmental review of proposed
ruclear power plants, and for other purposes” (H.R. 12923) has been
introduced. The main fgatures of the Ball, which has not yet been for-
mally approved by the AEC or by the Administration, are as follows

The AEC may enter into an agreement waith any State agency or regional
agency under which such agencies shall conduct an environmental review
of and shall aissuk or dggy an application for a site certificate for any
proposed nuclear power reactor site i1n the State or region with respect
to which such agency has jurisdaction (new Section 275 of the Atomic
Energy Act)}. The AEC review of any application for a construction permit
for a nuclear power reactor shall be completed, to the extent practicable,
within one year from the date of filing %amendment to Section 185) A
proposed amendment to Section 189(a) 1s designed %o _speed up the hearing
process. Further amendments deal with early sate approval and stancar-
dization (Section 275), interstate co-operataion and gogpacks for the
purpose of resolving sat elays and promoting uniform State laws for
nuclear power plant 51te;n?5ection 276), nuclear power park site survey
(Bection 277), and long-range plannming tSectlon 278).

The AEC has published a notice of proposed :%;g;%%g;ng
(Pederal Regrster, Vol. 29, No. 25 of S5th February 1974 approvea,
this rule would amend Parts 2 and 50 of 10 CFR to permit an applicant
for a construction permt, under certain circumstances, to perform cer-
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tain excavation and preparation activities on-site prior to issuance of
a construction permt.

The Commission has adopted "Accepbtance Criteria for Emergency
Core Cooling Systems for Light Water Nuclear Power Reactors" and ECCS
evaluation models (10 CFR S0 paragraph 50.46 and Appendix K).
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CASE LAW AND
ADMINISTRATIVL
DECISIONS

CASE LAW

e Germany

LICENSING OF NUCLEAR THSTALLATIONS

Introduction

Pursuant to Section 7(a) of the Atomic Energy Act (Atomgesetz),
the licensing suthority may ;gnﬂg:, upon application, a provisional
decision regarding certain licemsang conditions, i1n particular the
choice of the site for the muclear installation. When this decision
has become effective and final, third parties are Yarred from objecting
to the licence in the subsequent licensing procedure on the basais of
facts which had already or could have been put forward after the records
had been made available to the public or the decision had been published
/Bection?7(b) of the Act/.

Pursuant to Section 80 of the Code of Admimistrative Procedure
(Verwaltungsgerichtsordnung) complaints against administrative acts and
decisions have a suspending effect. This i1s not the case, inter alaa,
1f the agency or .authority concerned has ordered the immediate effect
of 1ts act or decision as being in the public interest or in the pre-
ponderant interest of a party. Parties havang filed (or intending to
file) a complaint against such acts or decisions may apply to the
competent adminmistrative court to restore the suspendang effect of their
complaint. The court must then decide on such application i1n a prelimi-
nary and sumpmary proceeding which 18 separate from the main procedure
on the complaint.

The Case

By decision of 7th September 1972, the two competent Ministries
of the Land Schleswig-Holstein granted provisicnal site approval to two
uti1lity compamies stating that the site chosen in Geesthacht/Kimmel on
the Elbe river was suitable for the construction of a nuclear power plant
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with a boiling water reactor of a themmal capacity of 3,690 MW (1300MWe).
Immediate effect was given to the decision. The decision stated expressly
that the provisional site approval did not relate to the design of the
nuclear power plant nor did 1t prejudice the licences required pursuant

to other provisions. The decision stated further that 1t would have to

be proved by independent experts that the operation of the nuclear power
plant at the site chosen would be possible with direct river water
¢cooling, taking into account all aspects of water economy and environ-
mental protection; i1f that were not the case, 1t would have to be proved

that the construction and operation of %22%&gg_§gngzs were not HDHJET™
tfionabledfrom a legal or technical point of view nor would they be

against the public interest.

The "Weltbund zum Schutze des Lebens e.V." (World Federation
for the Protection of Infe), a private association registered in the
Federal Republic of Germany, and four citize living in the vacinity
of the sate, filed complaints against this decision i1n the Administrative
Court for the Land Schleswig-Holstein and applied for restoration of the
suspending effect of their complaint. By Decree of 4th April 1973 the
Administrative Court denied the application. All applicants appealed
against this decree. The Administrative Court of Appeals regected the
appeals on 14#th September 1973.

As regards the appeal of the Association, this was rejected
as inadmissible, as this appellant was not entztled Lo file a complaint
against the provaisional site approval. The Court of Appeals stated that
the provisional site approval did not affect the Association's purposes,
as laid down in 1ts statute, to promote the preservation of a healthy
1l1fe for man, fauna and flora as well as their environment.

The applications of the four other appellants were held
admissible but unfounded. The Court stated the principle that a provi-
s1onal site approval may be granted only 1f, a priori, no insurmountable
legal obstacles stand in the way of the planned installation. The
success of the application to restore the suspending effect of the com-
plaint would depend, firstly, on the question whether, in the light of
the present stage of the proceedings, there was a preponderance of argu-
ments gﬁ%}jﬂjlng 1n favour of a success of the complaint. The Court
answered this question in the negative, as the arguments of the appellants
were not of such a nature as to _rsase prevallipeg dgubts about the legalaty
of the provisional site approval. Based on the opinion of experts, the
Court rejected the argument that the meteorvlogical conditions had not
duly been taken into account by the licensing authority. The appellants
had further argued that the hydrological situation would oppose a positaive
general Judgment concerning the planned installation, as the installation
would use the water of the ¥lbe river and no jJoint cooling capacity plan
for this mver could at present be developed in co-operation waith the two
other riparian States, the Czechoslovak Socialist Republic and the German
Democratic Republic. In this respect the Court referred te the restric-
41on contained in the provisional site approval and stated that the
utility companies would bear the full financial and economic risk that
neither cooling system would be realised at the site in question without
violating the law and the public interest. At any rate, at the present
stage of proceedings, 1t could not be assumed that both systems were
contrary to law and public interest. This question would have to be
decided 1n the main proceeding.

The Court equally rejected a number of other arguments put
forward by the appellants to support their doubts about the legalaity of
the provisional site agproval, such as incorrect calculations concernming
the population affected by the plant and the danger of chemical nuisance.
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As 1t could not be gggnmgg, at the present stage of the
proceedings, that the complaint would be successful, the Court concluded
that a decision must be based on ygighipng the interests of the parties
The Court decided, in accordance with the lower Court's opinion, that

the public interest in securing the supply of electricity in the years
from 1977/78 onwerds and the economic interests of the utility companies
cutweighed the interests of the applicants/appellants. The utility
companies had shown that the additional demand for electricity to be
expected 1n 1978 could only be met by the construction of the nuclear
pover plant in question. The Court rejected the appellants' argument
that there was no public interest in e the supply of electricity
The appellants had based their demial of public interest in the immediate
effect of the provaisional site approval on basic considerations. They
had argued that the planned nuclear power plant would not be necessary
1f the licensing authorities (the opponents) would use thexir influence

to change the consumer—oriented mentalaty of the 1lation and the
utility companies' strive towards profit and diaximizatiom of production

and 1f the opponents would live up to their duty to lmprove the quality
of life of the population by saving energy. The Court refused to decide
on these questions and remarked that the opponents' overall concept,
oriented towards an increasing demand for electricity would make 1t also
possible, in a more daistant future, to replace energies more dangerous
to the environment by electricity.

The Court held further that the interest of the utility
companies 1n not having to suffer considerable financial losses through
a further delay in the licensing procedure was prevalling over that of
the appellants.

e Norway
LIABILITY FOR DAMAGE RESULTTNG FROM WONHK JNVOLVING JONIZING RADTATTON

On 13th December 1973, the local Court of Notodden pronounced
Judgment i1n a case 1nvolving damage claims for personal injury and loss
of ;gg%gg due to the death of the wageé earneyr. Personal injury as well
as death of the wage earner were aIIgged%y caused by i1onizing Tadiation
received during work.

The facts of the case may be summarised as follows. In 1958,
Olav Bergsklis was engaged in a radiographic inspection of steel weldipgs
1n a Norwegran power station. In all, 243 X-ray films were taken during
three periods. On 17th February 1959 Mr. Bergsklis' wife gave birth to
twins, one was stillborn and the second was born without his lower left
arm. In May 1965 it was established that Mr. Bergskis suffered from
myelogenic leukemia, from whach he died on 1lst August 1967.

Proceedings were subsequently brought principally against
the firm which had carried out the radiocgraphic inspection, claiming
compensation for injury sustained during the course of work which
involved i1omizing radiation. The claim covered loss of income for
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Mr. Bergskls himself during 1llness prior to his death, £ fu
earn12§ cangc;§¥ for has son due to his congenital physical defo and
1088 ol 1lacome for the wife due to the death of the wage earner.

negllgencemgzngééég?lggggggggehgd bggitugggcessarllyte;gisegéic dgigercus
radiation during has work and that his injury and his son's malformation
were the result of this radiation. Alternatively, 1t was contended that
the defendant should be held absolutely liable in this case regardless

of any question of guilt. Thas ggg%ggﬁ;gg 18 based on the Norwegian law
of torts which recognizes an unwritten rule establishing absclute liabi-
11ty an certain fields, especially in cases of dangerous actaivities, 1.e.
actrvaities wnch 1nvolve z sk of causing damage which 15 both of a
dastinct and extraordinary nature, i1n other words, i1n cases where the
acgldent T1sk clearly exceeds such hazards as are to be expected in darly
1ife.

The defendant asserted that 1%s employees had proceeded in
conformity with the guidelines which were applicable an 1958 for radio~-
graphic inspection photography and that there was no evidence that the
Qeceaggd had been exposed to dangerous radiation. The c¢laxm for damages,
therefore, could not be based on negligence. In addition the defendant
contended that there was no causal cohnection between the radiation and
the injuries which had occurred. Finally, the defendant denied that there
was any basis for establishing absolute liability in this case.

The Court examined in greater detail the possible causes of
Mr. Bergskls' leukemia and his son's congenital injury. It found that
Mr. Bergskis had gﬁggghjggly'been exposed to a sef%éégof minor radiation
doses over a period of several months. Various experts had been called
upon to determine the radiation dose to which Mr. Bergskls had been
exposed. There was no certainty as to the exact dose of radiation re-
ceived and the experts' views diverged on this question. They agreed,
however, that this was a case of chronic myelogenic leukemra. They also
accepted the defendant's acknowledgement of the fact that some radiation
had taken place. The question in doubt among the experts centred on
whether radiation could have been the cause of Mr. Bergskls' death from
chronic myelogenic leukemia. This element of doubt was due to the fact
that the calculation of the radiation doses receirved could not be deter-
mined with acc and the result of the calculation could be influenced
by variations in data which were given for the calculation.

On the basis of the experts' calculations, which included
calculations of radiation doses as well as evaluation of the probable
cause of the son's malformation, the Court found that 1t would have to
take due account of the possibalaty that Mr. Bergskis' leukemia and has
son’'s congenital deformity were caused by the radiation to which he had
been exposed in the course of the radiographic inspection and which had
taken place 60 - 75 days prior to conception. The Court based thas
opinion on the fact that during the radiographic inspection process
Mr. Bergskls had, on some occasions, come 1nto the primary radiation
beam and otherwise been within the danger area near the X-ray apparatus.

As to the radiation dose received, the Court observed that,
on the basis of the maxamum tension in the X-ray tube and of statements
made by Mr. Bergskls, one expert had concluded that Mr. Bergskls had
received a dose of about 4Q rads to the gonads and about 10 rads to the
bloodforming organs. The defendant had calculated that the dose to the
gonads could only have amounted to 12 rads and the dose to the blood-
forming organs to approximately 3 rads, taking into account that lower
tensions than the maxxmum had been used.
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The Court stated that it could not determine with any degree
of certainty the amount of radiation Mr. Bergskls had received, but that
1t had arrived at the conclusion that a 5-second exposure from the primary
radiation beam at pelvis level would give a radiation dose of approxamately
1 rad to the gonads and some tenths of 1 rad to the hlogdform;gé o;ﬁans.
Against thas background, and in view of the fact that Mr. Hergskas
been exposed to primary radiation several times and furthermore had on
occasion been i1n the dangerous exposure area, the Court found that

Mr. BergskBs had been exposed to unnecessary radiation to a significant
extent.

On the basis of statements by Mr. Bergskls concerning maximum
radization doses recerved, the experts also estimated the degree of proba-
balaty of a causal connection between the radiation and Mr. Bergskis'
leukemia as well as has son's congemital malformation. As regards
Mr. Bergsk¥fia, the experts arrived at different degrees of probabilaity of
his leukemia being caused by radiation, but on the whole they agreed that
the probability was somewhat over 50%. As to the son, the experts con-
cluded that the probable degree of causal comnection was 50%. Even 1n
the absence of firm medical proof of cemsal connection between radiation
and the injuries, the Court decided that a causal connection "was the
most likely answer and concluded that this causal connection must be auly
taken into account™.

In addation, the Court found that the employees of the firm
had not observed the safety precautions required of them durmng their
radiographic inspection work. As 2 result, the Court held that the firm
was guilty of negligence and therefore liable in tort. 1In consequence
the firm was ordered to pay damages, which were ortioned as follows
240,000 Norwegian kr. to Mr. Bergskis' wife (divided into 60,000 Norwe-
gian kr. for her husband’s loss of income from the time he became 111
until his death, and 180,000 Norwegian kr. for loss of income due to the
death of her husband) apd 150,000 Norwegian kr. to Mr. Bergskls' son for
loss 1n future earning capacity. This decision 15 an example of the
presently prevailing tendency of the courts to grant the benefait of
doubt to presumed victims of such type of injury (cf. Case law
"Mrs. Majomi", Nuclear Law Bulletin No. 1). Since the firm decided not
to appeal, the judgment of the Court is final.

e Switzerland
FED COURT REJECTS QOHPLLINTB AGATNST CONSTRUCTION PERMIT FOR
RA | SIlshA K N BA tE PLAR

The decision of the Federal Court of Lausanne of 13th August
1973 has probably put an end to more than two years of st le by a
consortium of Swiss, French and German firms to obtain Trom e community
of Kaiseraugst a construction permit for a nuclear power plant. The
Federal Court ruling is of significance not only for the particular power
plant in question but also for the Swiss licensing procedure for nuclear
installations 1n general, as 1t has clarmfied the competence of the
various federal, cantonal and community authorities involved in the
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licencing procedure, and has given exclusive competence to the federal
authorities not only in the licensing procedure itself but also wath
respect to certain environmental matters.

Background

In 1967 the "Study Consortium Nuclear Power Plant Kaiseraugst™
(Studienkonsortium EKernkraftwerk EKaiseraugst), was founded which even-
tually consisted of thirteen Swiss, French and German firms. The
Consortium was set up wrth a vaiew to constructing a nuclear power reactor
of the pressurized or boiling water type with a capacity of approximately
600 MWe on the territory of the community of Kasiserasugst, a small vallage
situated 1n the Rhaine Valley not far from the city of Basel. On
15th December 1969, the Federal Department of Transport and Energy
granted a site permit to the Consortium in accordance with Article 4
%) e Atomic Energy Act of 1959. Thereafter, certain modifications

1 4+ rmmtieeh R L -+
had to be made o the licence. As darect cooling through the waters of

the Ehine and Aare rivers had heen prohibited, the originally planned
river water cooling had to be replaced by two cooling towers with a
height of 150m and a base diameter of 92m; the capacity of the reactor
was raised to approxamately 850 MWe, and the site was slightly changed.
A1l these modifications were approved by the Federal Department of
Transport and Energy after 1t had received the positive advice of the
Federal Commission for the Safety of Nuclear Installations, the Federal
Commission for the Protection of Nature and the Admimistrative Council
(Regrerungsrat) of the Canton of Aargau.

On oth July 1971 the Consortium applied for a construction
licence (which i1s required by cantonal law) from the Community Councal
of Eaiseraugst. Several citizens of Kaiseraugst filed objections against
the application. In an extraordinary community assembly the project was
rejected by 279 to 88 votes, mainly because 1t was feared that the
cooling towers might have a negative influence on the climate and the
environment. The Community Council of Kaiseraugst rejected the applica-~
tion on 19th July 1972 on the main grounds that the carrying out of the
project was contrary to "a clear and unequivocal will of the citizens
of Kaiseraugst."

Upon complaint by the Consortium, the Admiymistrative Council
of the Canton of Aargau quashed the Community Council's decision and
instructed 1t to grant the requested licence under certain condations.

The Adminmistrative Council's decision was appealed against

1. The Community Council of EKaiseraugst;
2. The Community Council of Rheinfelden, a neighbouring commmunity;

%2. The Community Council of Basel-Stadt, the neighbouring Canton;
and

4, Nine citizens of Kailseraugst who own real property in the
vicimty of the projected muclear power plant.

A1l appeals were rejected by the Administrative Court for

the Canton of Aargau on 10th May 1973. All appellants instituted further
appeals procedures i1n the Federal Court of Lausanne.
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The Federal Court's decision

The Federal Court, by judgments of 26th July 1973, rejected
the first three appeals on formal grounds. It considered only the fourth
appeal on 1ts merits but rejected 1t equally by judgment of 13th August

1973. 1t is this decision that contains the significant rulings referred
to above.

The appellants had argued that the Cantonal Council's decision
violated the autonomy of the commmnity of Kaiseraugst. The Federal Court
stated that the individunal citizen, when claiming a violation of has
constitutional rights, may invoke, as a preliminary question, the viola-
tion of the autonomy of commumities. However, the Court confirmed the
Cantonal Council's and the Administrative Court's view that the Cantonal
Council was entitled to examine freely the Community Council's decision
and to substitute 1ts discretion for that of the latter, limited only by
the prohibition of arbitrariness.

The appellants had argued further that the constitutional
guarantee of private property (Article 4 of the Federal Constitution)
had bheen violated by non-observance of cantonal building regulations.
The Federal Court conceded that the neighbour directly affected by a
building authorization was entitled to appeal against such a decision
insofar as there were regulations intended to protect not only the
general public but also the neighbour concerned. The Court nevertheless
rejected this argument on the grounds that this question was not to be
examined in the cantonal building authorization procedure. The Court
confirmed the ruling of the Cantonal Council and of the Admimistrative
Court that the Bund was exclusively competent to legislate in the field
of nuclear energy (Article 24 quinquies of the Federal Constitution) and
that the Cantons may not interfere therewith. Questions which had to be
examined and decided upon in the federal licensing procedure could not
at the same time be subject to an addational cantonal licensing procedure
The Federal Court states in this respect:

"In view of the great importance that the use of nuclear
energy will have in the Swiss energy budget and taking
account of.the particular problems connected with the
operation of muclear installations, wrth whaich to
adequately many cantons are not equipped, 1t proved to
be 1ndispensable to create uniform federal regulations
for the construction and operation of nuclear installa-
tions and to entrust federal organs wath their implementa-
tion; +this 1s all the more true as the operation of a
nmuclear installation affects not only the interests of
the canton where the installatzion 1s situated but also
neighbouring cantons and foreign countries. This compe-
tence 1s intended to guarantee that in the case of the
construction and installation of mmeclear installations
all safety measures are being taken that are possible
and necessary according to the latest state of research
and technology; on the other hand such competence shall
prevent that the use of nuclear energy, which i1s in the
interest of the whole country, will be unnecessarily
restricted by unreasonable conditions and requirements.
In thas respect the Atomic Energy Act has the purpose
of promoting the use of nmuclear @nergy and making the
constmuction of nuclear installations possible."
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While the Court does not see the need 1n the present procedure
to pronounce 1tself on the overall limits between cantonal and federal
competence with respect to muclear installations, 1t goes on to say that
"not only the muclear safety of the installations, but also the question
of environmental protection, as far as the meteorological aimpacts and
noises emanating from the cooling towers are concerned, have to be
examined exclusively ain the procedure pursuant to the Atomic Energy Act.
The cooling system 1s an integral part of the nuclear power plant, its
design 1s technically determined and its impacts on the environment are
directly related to the operation of the plant... The competent Federal
authorities have to examine, in the liacensing procedure as well as during
the exercise of their control, whether with respect to the cooling system
all reasonable measures have been taken to protect man, property and
important interests... It would be contrary to the purpose of the Atomic
Energy Act 1f the Canton, on the basis of cantonal nmisance regulations
aimed at the protection of the public or individual neighbours, 1.e. on
grounds already to be examined in the procedure pursuant to the Atomic
Energy Act, could enforce technical changes of the project or even
prevent 1ts realization. As far as impacts are concerned, which are
directly related to the technical design or the operation of the nuclear
power plant, there is no room for the application of cantonal masance
regulations.” In this respect the Federal Court does not follow the
Administrative Court's opinion which had assigned to the cantonal autho-
rities an i1ndependent right of examining these questions.

The Federal Court leaves the gquestion unanswered whether and
to what extent the Federal Constitution and the Atomic Energy Act
restrict the cantons i1n their competence in other respects, as the Court
regards all other complaints either i1nadmissible oT unfounded.

The appellants had argued that the dimensions of the two
planned cooling towers contravened the zoning regulations of the commu-
nity of Kaiseraugst. The Federal Court argued that even the two appel-
lants whose real property would be closest to the towers had no right
to appeal, as the towers would not interfere unreasonably with their
enjoyment of daylight. Even 1f 1% were assumed that the appellants had
such a right, the Cantonal Council, when authorizing the construction of
the cooling towers, had used i1ts dascretion wthan the applicable guide-
laines of the community of Kaiseraugst without arbitrariness.

The appellants' argument that the nuclear power plant would
violate cantonal and gommunual provisions on the protection of nature is
considered as 1nadmissible by the Federal Court. The provisions of the
aesthetic integration of burldings into the environment were aimed at
protecting the interests of the general public and not of individual
neighbours.

As a consequence of the Federal Court's judgment, the
Community Council of Kaiseraugst granted the construction authorization
on 5th December 1973, which was confirmed by the Administrataive Council
of the Canton of Aargau on 28th January 1974. On 29th January 1974 the
Eernkraftwerk Kaiseraugst A.G. was founded with a present capital of one
hundred million Swiss francs, which wall be successively increased to
four hundred and fifty million Swiss francs. The company's shareholders
are the members of the former Study Consortium Kaiseraugst.

It 1s to be noted that the Federal Court's judgment is,
formally speaking, only of a preliminary nature, as 1t does not termimnate
the building asuthorization procedure. A new appeals procedure can be
instituted against the Community Council's decision to grant the requested
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authorization. If this were the case, 1t 1s doubtful, in view of the
fundamental nature of the Federal Court's judgment, whether questions

other than those of detail would be examined during such an appeals
procedure.
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INTERNATIONAL
ORGA NISATITIONS
AND AGREEMENTS

INTERNATIONAL ORGANISATIONS

e Nuclear Energy Agency

]

INTERTM RADIATION PROTECTION STANDARDS FOR THE DESIGN, CONSTRUCTION
0 AN A [C CARDIAC PACEMAKIRS

The Steering Committee for Nuclear Energy approved on
24th Aprl 1974 Interim Radastion Protection Standards for the Design,
Construction, Testing and Control of Radaoisctopic Cardiac Pacemakers,
which will be subject to review i1n the light of research and practical
experience and, i1n any event,before unlimited use of radioisotopire
cardiac pacemakers can be authorised. These Standards are expected to
be adopted in the coming months by the OECD Council. They are intended
to provide a basis for national authoraities to establish practices and
procedures by which the radiation risks to the public, 1.e. non-patients,
from radioisotopic powered pacemakers can be kept to a minimum.

To this end the Standards lay down a number of design safety
requirements including provisions concerning the physical and chemiecal
form of the fuel, the containment and the maximum permissible dose of
radiation which may be delivered externally by the pacemaker. In order
to enable identification of the pace er, 1ts radioisotopic source,
the battery housing and the pacemaker housing must be marked approprmately,
1.e. with the basic trefoal symbol and the words "radiocactive pacemaker".
In addition, the battery housing and the pacemaker hcu51g§ must show the
words "contact Health Authority for daisposal™, e year ol seala of the
principal radioisotope at the time of sefling of the radicactive source
and the name of the manufacturer and serial number of the battery and
the pacemaker,

The Standards also provide that, in countries where this has
not yet been done, a licensing sSystem should be set up for manufacturers
and distributors to manufacture, receive, handle and store radioisotopic
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sources and to build or repair pacemakers, and that implantation of
radicisotopic pacemakers may only be performed with the formal authoriza-
tion of the competent auwthoraty an each country.

Once a pacemaker has been implanted 1t remains subject to
certain regulatory and admmistrative controls, which are designed to
ensure the maximum probability of recovery of the radicisctopic source
on death of the bearer or prior removal and which should draw attention
to potential radiation hazards in the event of an accident involving
a pacemsker bearer. As a first measure the countries have to ensure in
thear legislation that, in the casgse of death of the bearer or prior
remcval of the pacemaker, the radioactive source i1s recovered. Provisions
to this effect may include a requirement that the bearer formally autho-
r1ses the removal of the pacemaker at death and may also specify, 1f
appropriate, that removal is in the public interest. Secondly, the
countries are i1nvited to establish simlar systems of pacemaker bearer
1dentification. These systems should consist of a bracelet containing
the words "radioactive pacemaker", the name of the bearer and the tele-
phone number where medical information on the bearer may be obtained,
and an i1dentity card waith the name and address of the pacemaker bearer
and the telephone number of the hospital to be contacted in case of an

et es]
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Finally, the Standards recommend that each OECD cocuntry
communicate the administrative measures taken to i1mplement the above
control procedures, together with the names and addresses of the competent
authormties, to the Director General of NEA, who will then inform the
other countries 1n order to assist the authorties of each country in

the necessary contacts in the case of death or accident during
international travel of a pacemaker bearer.

The Appendix to the Standards gets _qut prototype testing
procedures which must demonstrate that the design safely requirements
are met and also provides a quality control programme to ensure that
each production unit will be a replica of units which have successfully
passed the required prototype tests.

It has been suggested that, when the Standards are
adopted by the OECD Council, the TAEA might take appropriate steps
for proposing their adoption by the Board of Governors so that the
Standards can be applied on a world-wide basis.

e International Atomic Energy Agency

SAFEGUARDS

Eirghty-three States have now ratified or acceded to the Treaty
on the Non-Proliferation of Nuclear Weapons (NPT). Since the last report
in this Bulletin, the Sudan and Gabon have become party to the Treaty.
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At 1ts meeting in September 1973 the Board of Governors
approved the Safeguards Agreement between Bolivia and the Agency in
connection with the Treaty for the Prohibition of Nuclear Weapons in
Latin Ameraca and the NPT. Similar agreements with Haiti and Nicaragua
were also approved provisionally and subsequently this approval was con-
firmed. At 1ts meeting in February 1974 the Board approved safeguards
agreements in connection with NPT to be concluded with Australia and
Thailand respectively.

A total of forty-six safeguards agreements (including that
with the Non-Nuclear-Weapons—States Members of Euratom and the Commission)
1n connection with NPT have now been approved by the Board of Governors.
Of these, forty have been signed and thairty have already come into force.

ADVISORY SERVICES AND TRATNING TN NUCLEAR TAW

Under the IAEA technical assistance programme for 1973, a
number of staff members were provided as experts to advise the Government
of Iran on the feasibility of introducing nuclear power into the electri-
c1ty system by and on the preparation of appropriate legislation.

A member of the Legal Division was thus ed to the Ministry of Water
and Power i1n Teheran in October 1973 for detailed discussions with the
Iranian authorities on the legal framework and regulatory steps required
for licensing nuclear power plants. After approval by the authorities,
the recommendations resulting from such discussions will serve as guide-—
lines for the drafting of legislation.

The IAEA also provided the advisory services of a member of
1ts Legal Division to the Governments of Singapore and the Philippines
in November-December 1973 in conjunction with their nuclear power projects.
In Singapore discussions were held i1n relation to current legislation on
radicisotopic applications and further legislation required for a nuclear
power programme. Subsequently, two sebts of draft regulations on radia-
t1on protection and for the safe transport of radicactive materials,
prepared by the Bingapore authorities in 1973, were reviewed at thear
request by the TAEA Secretariat prior to promulgation by the authorities
early thas year.

In the Philippines, the IAEA Secretariat assisted the Atomic
Energy Commission in the final review of draft regulations for the
licensing of atomic energy facilities, expected tc be issued by the
Commission in the course of this year in connection with the Government's
decision to implement the first nuclear power project in the country.



Geographical Scope of Treaty

Article 27 of the Aceession Treaty of these three States had
added a further paragraph to Article 198 of the Buratom Treaty and espe-
cially concern Denmark and the United Kingdom.

As regards Dernmark, the Farce Islands are excluded from the
e

scope of the Treaty, unless otherwlse declared before 31st December 1975

+y
3

As regards the Unmited Kingdom, the following are excluded
the British zone 1n Cyprus as well as the countries and overseas berri-
tories having a special relationship waith the United Kingdom which are
not mentioned 1n Annex IV of the Treaty (amended by the Accession Treaty)
setting up the EEC. This applies to Hong-XKong or Rhodesia for instance

On the other hand, the Treaty applies tc the Channel Islands
and the Isle of Han, but only insofar as necessary to ensure appllcatlon

of the regime for these Islands,provided by the Accession Treaty

(cf. Protocol No. 3, Article 3).

Inssemination of Information

Protocols No 25, 26 and 28 attached to the Accession Treaty,
grant the three adherent Member States as well as their nationals or
undertakings, within the meaning of the Treaty, access to information
acquired by the Commission prior to as well as since their accession.

In return, adherent States have undertaken to provide the Commission
with an equivalent amount of information.




AGREEMENTS

e Germany

RATTFICATION OF CONVEN%%ON No. 115 CONCERNING THE PROTECTION OF WORKERS
A

—p———

On 26th December 1973, the Federmrl Republic of Germany
ratified the Convention concerning the protection of workers against
1onizing radiations.

This Convention, which came into force on 17th June 1962
and to date has been ratified by 28 countries, applies to all activities
involving exposure of workers to iomizing radiabions in the course of
their work. In order to restrict the exposure of workers to i1onizing
radiations and also to avoid any unnecessary exposure, the Convention
provides that maxomum permissable radiation doses must be fixed for
workers directly or indirectly engaged in radiation work and that such
doses are to be kept under constant review in the light of current
knowledge. The Convention also lays down that medical examinations
mast be organised at regular intervals and workers must undergo appro-
priate monitorang; such monitoring equally applies to workplaces to
ascertain that the applicable levels are respected.

The countries having ratified Convention No. 115 to date
are as follows-

Barbados France Ttaly Sweden
Belgium Germany Japan Switzerland
Brazil Ghana Ketherlands Syma
Byelorussia Guiana Norway Turkey
Czechoslovakia Guinea Paraguay Ukraine

Egypt Hungary Poland United Eingdom
Ecuador Irak Spain USSR
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e France - Switzerland

CONVENRT

D THE

W HDF

ON COGEBNING EXTENSION ONTC FREENCH TERRITORY OF THE ESTATE
BUROPEAN OHRGANIZATION MOR NU AR HESEA

On 13th September 1965, a Convention was concluded between
the Govermment of the French Republic and the Federal Council of the
Swiss Confederation concerning the extension onto French territory of
the estate of the European Organization for Fuclear Research (CEEN)

Following the CERN Council's decision of 19th February 1971
to carry out its 300 Gev programme, France and Switzerland were called
upon to make available to CERN the additional land requaired and to amend
applrcation of the above Convention an exchange of letters. This
French-Swiss exchange of letters of 18th June and 16th July 1973 was
publaished by Decree No. 1070 of 22nd November 1973 (0fficial Gazette
of the French Republic of 2nd December 1973).

e Netherlands

BATIFICATION OF THE BREUSSELS CONVENTION OF 1962 ON THE LIABILITY OF
OPERATORS OF NUCLEAR SHTPS

The Netherlands Parliament has approved rataification of the
Brussels Convention of 25th May 1962 on the Liabality of Operators of
Nuclear Ships. The Ratification Act 1s dated 24th October 1973 (No 535)
and was published in the Official Gazette on 27th November 1973.

The instruments of ratification were deposited on 20th March
1974 with the Belgian Ministry for Foreign Affairs. This new ratifica-
tion has no effect on the entry into force of the Convention, as in
accordance with 1ts Article XXIV, the Convention can only become operative
after two States have deposited their instruments of ratification, one
of which States at least having authorised coperation of a muclear ship.
This requarement has not yet been met.

To date, this Convention has been signed by the following
countries:

Belgium Ireland Panama
The Republic of China (Taiwan) Iaberia The Philippines
The Republic of Korea Malaysia Portugal
India Monaco The Tnited Arab Republic
Indonesaa The Netherlands Yugoslavia
- 32 -
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The Convention has been ratified by

Portugal 31st July 1968
The Netherlands 20th March 1974

The present status of accessions i1s the following:*

The Republic of Malagasy 13th July 1965
ZafSre 17th July 1967

e Sweden

BRUSSELS CONVENTION OF 17TH DECEMBER 1971

The Swedish Government recently deposited before Parliament
a Bill amending the Nuclear Inability Act of 8th March 1968, to enable
ratification of the Brussels Convention of 1971 relating to Cival
Liability 1n the Field of Maritime Carriage of Nuclear Material.

o NEA - Euratom

EXTENSION OF THE AGREEMENT BETWEEN EURATOM AND OECD ON THE COMPUTER
PROGEAM LTERARY — .

—

The Agreement concluded on 17/th June 1964 between the
BEuropean Atomic Energy Community and the Organisation for Economic Co-
operation and Development on the Establishment at Ispra of the NEA
Computer Program Library has just been extended to 31st December 1976.
This Agreement which had already been extended in 1967 for an interim
period, pending the adoption by Euratom of a new activity programme,
was again extended by an exchange of letters between OECD and the
Commission of the European Communaties, dated 10th December 1973 and
3rd January 1974 respectively.

The NEA Computer Program Library (CPL) is located at the
Ispra (Italy) Establishment of the Euratom Joint Research Centre, within
the buildings of the European Scientific Data Processing Centre ZCETIS).
The main purpose of the CPL 18 to improve communications between program
authors and their users to make more economic and efficient use of the
large computers available in Europe for atomic energy. To this end,
the Inbrary collects and disseminates computer program abstracts and
descriptions and also tests them. On request, the Inbrary also provides
advice on programs sultable for given computer calculations.
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e International Conventions

? ENVIRONMENT RETWEEN DENMARE. FINLA

> ITION ON THE TE ENVIBONMENT BETWEEN DENMARK, FINLAND,

This Convention, also called the Nordic Environmental Protection
Convention was elaborated on the initiative of the Nordic Council and
signed on 19th February 1974 in Stockholm. The main purpose of the Con-
vention 1s to ensure that the environmental protection interests of the
Nordic countries are given equal status in the national legislation of
each country and by the national authorities concerned.

The Convenbtion covers all acbivitises undertaken in industrial

installations which are potentially harmful to the environment in the
terrmtory of Contracting States and the corresponding continental shelf
area. The nuisances referred to in the Convention also include i1onizing
radiations. The Convention provades, however, that 1t does not apply to
transfrontier nuisances which are, or will be regulated by special agree-
ment. This 1s prmarmly relevant in the case of nuclear installations

situated borders, for which guidelines were established in 197% between
the Nordic counDLTlEs.

Under the Convention, any national of a COntractlng State
viho 18 affected by an envirommentally harmful activity ocrigi-
nating in another Contracting State 1s entitled to institute adminis-
trative or legal proceedings in that State to end such nuisance or to

obtain compensation therefor wathout any form of discrimination.

Each State shall appoint a special supervisory authority

for the purpose of protectlan ‘anvironmental interests in the country in
conjunction with an envaronmentally harmful actavity carrared out in
another Contracting State. This authority will be responsaible for
conducting mutual consultatione between the countries concerned by the
problem of pollution.

The Signatories to the Convention, which was deposited with
the Swedaish Minmistry for Foreign Affairs, also adopted a Protocol concer-
ning the interpretation of certain provisions of the Convention. The
latter 25 a remarkable example of the hagh degree of co-cperation

achieved 'I'\"t’r the Nordac countresg in the fi1eld of environmental protec-—
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tion, and also provides a novel solution to the increasingly preoccupylng
problem today of transfrontier pollution, especially that from nuclear
activaitaies.

CONVENTIOK FOR THE PREVENTION OF MARINE FOLLUTION FROM LAND-BASED SOURCES

This Convention which was adopted recently in Paris will be
opened for signature in June 1974 by all Western European Countries

The Convention, whose geogrephical scope 18 limited, covers marine

1llution from waterways, coastal discharges and marine platforms.
For further details see the Note in Chapter V of this issue).




CONVENTION ON THE PROTECTION OF THE MARTNE ENVIRONMENT OF THE BALTIC SEA

This Convention, which was opened for signature in Helsinka
on 22nd March 1974 by all the coastal countries of the Baltic Sea, covers
various sources of pollution of the Baltic Sea. Radioactive materials
are included among the noxaous substances likely to create pollution
within the meaning of the Convention. (For further details, also see the
Note 1n Chapter V of the present issue).

e Jtaly

RATIFICATION OF THE PARIS CONVENTION AND OF THE BRUSSELS SUPPLEMENTARY
cowv®@ROQCYONF-

Act No. 109 of 12th February 1974 which was published on
27th Apral 1974, approves ratification by the Italian Govermment of the
Paris Convention on Third Party Liability in the Field of Nuclear Energy
of 29th July 1960 and 1ts Additional Protocol, as well as of the Brussels
Convention of 31lst January 1963 Supplementary to the Paris Convention,
together waith 1ts Additional Protocol.

When the respective instruments of ratification have been
deposited, Ttaly will become the tenth Contracting Party tc the Paras
Convention, and the sixth Contracting Party to the Brussels Supplementary
Convention. Thus, in accordance with the provisions of Article 20(c),
the latter Convention will enter into force three months after the ins-
trument of ratification has been deposited.
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THEX'TS

® Norway

REGULA

CONCERNING THE ORGANTSATTON AND FUNCTIONS
QDR H) p ;

HOR |

TIONS OF
RT) NEE

Section 1

Administratively the Nuclear Energy Safety Authority is
subject to the Mimistry of Industry.

Section 2

The Nuclear Energy Bafety Authorty shall be directed by an
Executive Board. The Board shall consist of a Chaarman, Deputy Chairman
and five Board Members appointed by the King for a term of four years.
For one or more Members of the Board personal deputies may likewise be
appointed.

The King may also appoint Board Members with specialist
qualifications. They shall serve on the Board when matters pertaining
to their specialist field are being dealt with.

Section 3

Board meetings shall be held at the discretion of the Chairman,
or 1f so requested by two Members. Normmally five days' notice shall be
g1ven when Board meetings are summoned.

The Board shall have a quorum when the Chairman or the Deputy
Chairman and three other Board Members mentioned in Section 2, first
paragraph are present. Minutes shall be kept of the Board meetings.
The Minutes shall be signed by all the Members present.

* Unofficial translation prepared by the Norwegian Authorities



Section 4

The Nuclear Energy Safety Authority shall have a Secretaratb
charged with the day-to-day conduct of business. The Secretariat shall
have an Administrator with full responsibilaity and the necessary starff.

Section 5

The Board of the Nuclear Energy Safety Authority shall

(1) perform those functions enjoined upon the Nuclear Ene
Safety Authority in pursuance of Act No. 28 of 12th May 1972
concerning Nuclear Energy Activities;

(2) participate in the preparatory work concerning choice of
location for muclear ainstallations,

(3) submt a recommendation concerning the appointment of the
Secretariat’'s Administrator and other personnel as well as
drawing up 1nstructions for the Secretariat,

(4) submt recommendations for engaging national and foreign
consulting specialists; and

(5) prepare proposals for annmual budgets and submit annual reports
and statements of account to the Mimistry of Industry.

Section 6

The Secretariat shall-

(1) conduct the day-to-~day operations of the Nuclear Energy
Safety Authority, aincluding the keepaing of accounts and the
preparation of the budget,

(2) prepare the business of the Board meetings, where the
Secretariat's Administrator shall act as the Board's
Secretary; and

(3) carry out such other duties as follow from the instructions
for the Secretariat or as the Board may direct.

Section 7

Members of the Board of the Nuclear Energy Safety Authoraity,
offiecials of the Secretariat and anyone else who, 1n the course of their
professional duties, obtain knowledge of technical or business secrets
or of other circumstances which are not public knowledge, are subjgect”
to the pledge of secrecy.
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Section 8

The auditing of the accounts of the Nuclear Energy Safety
Autheority shall be performed by the Auditor General.




STUDIES AND ARTICLES

STUDIES

NOTE ON INTERNATIONAL CONVENTIONS RELATING
TO BADIOACTIVE MARTNE FOLLUTION

The notion that the sea 18 no longer simply there for
purposes of communication and should alsc be congidered ag a vast
reservolir of natural resources, the preservation of which i1s the jJoint
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back as 1926, a Conference on marine pollution from o1l was held in
Washington - but this notion was only recently acknowledged by public
opinion as well as governments.

The Torrey-Canyon Case in 1967 together with a number of
other 01l slick incidents these past years have suddenly made world
public opinion realize the amplitude of the phenomenon of marine pollu-
tion, particularly from oi1l, and the irreversible nature of damage which
pollution might bring to the marine environment. This has resulted in
governments changing their traditional attitude in this field and
adopting a policy of acltive prevention against the various causes of
pollution to preserve the biological balance of the sea. This reaction
1s not only limited to the problem of o1l but also seeks to remedy
marine pollution from different sources, especially radicactive materials.

With the fast development of nuclear energy today, the question
of the treatment, storage and d13posa1 of radioactive wastes 1s becomlng
increasingly 1mportant, particularly as regards the control of radio-
active waste daisposal operations into the deep sea and liquid waste dis-
posal operations from coastal installations. In addition, the expansion
of maritime transport of nuclear substances and the more favourable pros-—
pects for nuclear powered navigation at present have also highlighted risks
of accidental releases of radicactive materials into the MaFine TON-
ment. Nevertheless, the need for in-depth studies on the possible effects
of deliberate or accidental discharges of radiocactive products into the
sea was acknowledged fairly early on, since several countries undertook

maArAaontaose Anmmine aneratriname at the alnas AF the sanand wanlAd wamn onAd
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the fallout from nuclear weapons tests in the atmosphere intvroduced a not
inconsaiderable gquantity of radioactive materials into the marine environ-
ment.



As the sea 15 above all an international domain. several
international orgamisations and especially those gqualified 1n the fielc
of the peaceful uses of nuclear energy have concentrated on studying
these problems thorocughly durng the past years to protect the marine
environment, and for reasons of public safety (1).

Hazards to man may arise either from external irradiation
by contact with sea water made radiocactive through dralution of
the products invplved or with certain contaminated products or envairon-

ments, or by absorption of radiocactive products through contamination of
the food chain.

The causes may of course be accidental or deliberate. The
msk of accidental radicactive marine pollution arises mainly from radio-
active materials transported by sea, from fuels used by muclear-powered
ships and from materials likely to be discharged by nuclear installations
bordering on the sea. Isotopirc generators for use 1in bterritorial waters
or on the high seas (2) (in particular, the so-called ODAS Ocear Data
Acquisition System), as well as various other radioisotopic applications
may also be a source of accidental release. Deliberate causes have until

now been milatary experiments and radioactive waste disposal operations
into the sea.

The novel and special nature of the dangers of radiocactive
marine pollution as well as the need for prior in-depth study of 1ts
impact on the health of man and the integrity of the marine environmernt,
together with the fact that scientific and technical means to remedy such
pollution have had to be sought, explain why the rules of international
law and domestic legislation were not adapted from the start to this

particular problem and why 1t was necessary to elaborate new instruments
to meet 1t (3).

(1) Disposal of Radivcactive Waste, NEA Information Meeting, OECD,
Pams 1972.

(2) Guide to the the Safe Design, Construction and Use of Radioisotopic
Power Generators for Certain Land and Sea Applications. Report
prepared by a Joint TARBA/NEA Working Party, Safety Series No 33

(3) As regards legal problems raised by the dumping of radioactive
wastes at sea reference should be made to:

— "Le rejet 4 la mer Qes déchets radicactifs" by
Mr. J.P. Queneudec, Annuaire francars de Droit International,
1965, p. 750 and seq.

- "Le caractdére admissible au regard du droit international
du déversement en mer des déchets radicactifs™, by
Dr. N. Pelzer, Cahiers du Droit de 1'Energie Atomique No 2
i969.

*



Applacable Provisions in International Law

According to international law, the general principle of the
freedom of the high seas (Mare Liberum), which was put forward as long
ago as the 17th Century by the Dutchman Hugo Grotius and subsequently
acknowledged universally was not sericusly challenged by the Geneva
Convention on the High Seas of 29th Apral 1958. Article 2 of that
Convention sanctions the prainciple of the freedom of the seas while mitai-—
gating i1t+ "these freedoms, and others which are recognized by the
general pranciples of international law, shall be exercised by all States
with reasonable regard to the interests of other States in their exercise
of the Freedom of the high seas™. In actual fact, since the end of the
second world war, international agreements to regulate the international
use of the seas have multiplied and the high seas have become "res
communis usus" rather than "res nullius". The creation of a specialized
organisation, the Inter-Governmental Maritime Consultative Organization
(IMCO) and the adoption of recent Conventions for the protection of the
marine environment are an example of this tendency. This evolution
towards a steadily developing international co-ordination 1s all the more
necessary since the phenomenon of marine pollution, like most types of
pollution, disregards frontiers and consequently defeats the traditional
principle of the sole spatial powers of bordering States be they creators,
or victims of pollution.

The only international provaisions applicable to the specizal
problem of radicactive pollution were, until recently, those of the
above-mentioned Geneva Convention which provides (Article 25) that States,
in collaboration with the competent international organisations, should
take measures to prevent pollution of the sea by radiocactive wastes ).
Given the lack of sufficient scientific knowledge on the subject, the
Convention d1d4 not prohibat the discharge of radicactive waste explicitly
and did not define the notion of pollution. Therefore, the Geneva Confe-
rence adopted a Resolution recommending that the International Atomic
Energy Agency (IAEA) should study and promote the adoption of regulations
on the dumping of radioactive maternals into the sea %o avoid this form
of pollution. On the inmitiative of TAEA, this Resolution resulted in
the creation of an Expert Panel which in February 1960 presented the so-
called Brynielsson Report, named after the Chairman of the Panel, which
formulated technmical criteria applicable to radicactive waste disposal
into the sea (5). At the legal level,the Study Group chaired by
Professor Charles Rousseau ana also set up under ILEK sponsorship, pre-

(4) "Every State shall take measures to prevent pollution of the seas
from the dumping of radicactive waste, baking into account any
standards and regulations which may be formulated by the competent
international organizations. All States shall co-operate with
competent i1nternational organizations in taking measures for the
prevention of pollution of the seas or air space above, resulting
from any activities wrth radioactive materials or other harmful
agents™.

(5) Radioactive Waste Disposal into the Sea, TAEA Safety Series No. 5,
1961
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pared a report in 1963 on the legal aspects of radicactive waste disposal
into the sea (6). However, there was no follow up of this report at
diplomatic level,

It should also be recalled that there are several agreements
such as the Antarctic Treaty (7) which prohibits (Article 5) the discharge
of radioactive wastes as well as military experiments. However, the
geographical scope of the treaty does not cover the high seas and conse-
quently, 1s of no direct interest for this study.

For 1ts part, the Euratom Treaty provides that Member States
must communicate to each other through the Commission any measures they
intend to take for the disposal of radioactive effluents, in order to
determine whether such cperations are likely to invelve radicactive
contamination of the water, soil or air space of another Member State (8).
The Commission gaves 1ts opinion on these plans. In addition, the provi-
sions of the EBuratom Treaty were supplemented by a Recommendation of the
Commission adopted on 16th Wovember 1960, specifying the nature of the

information to be supplied by Member States, particularly in respect of
sea disposal.

On the other hand, the Moscow Treaty (9) of 5th August 1963
11 as the E

banning nuclear weapon tests, as we Teaty of 11th February

1971 (10) on the prohibition of the emplacement of nuclear weapons on

the sea bed and the ocean floor contain no specific provisions on radio-
active marmne pollution, although the Preamble of the Moscow Treaty refers
to the wish of Contracting Parties to put an end to the conbamination of
man's envaironment by radioactive substances.

In international case-law, and in particular since the arbitral
Judgment pronounced in 1941 bhetween Canada and the Unmated States concer-
ning the Trail Smelter Case (Reports of International Arbitral Awards 111,
p. 1905), the tendency has grown to consider that no State has the right
to use i1ts territory 1n a manner likely to cause damage on the territory
of another State. It may be that the principles in this judgment concer-
ning atmospheric pollution could be extended to radiocactive pollution of
territorial waters, and also of the hagh seas.

Finally, the United Nations Conference on the Human Environment
held 1n Stockholm in June 1972 on the recommendation of the Joint Group
of Experts on the scientific aspects of marine pollution (GESAMP), adopted

(6) Document DG/WDS/L.9.
{?7) Antarctic Treaty signed in Washington on lst December 1959

(8) Treaty establishing the Buropean Atomic Energy Community (EURATOM)
Chapter III, Article 37.

(9) Treaty banning Nuclear Weapon Tests in the Atmosphere, in Outer
Space and Under Water.

(10) Treaty on the Prohibition of the Emplacement of Nuclear Weapons
and Other Weapons of Mass Destruction on the Sea-Bed and the Ocean
Floor and in the Subsoil Thereof.



a Recommendation (11) in favour of establishing controls over marine
pollution, discharges and in particular, radioactive pollution from nu-
clear ships and thermal marine pollution from land-based nuclear power
stations, as well as elaborating appropriate international Conventions.
It should alsc be pointed out that subsequently, the United Nations
General Assembly adopted a Resolution (12) stressing the need for inter-
national action to preserve living resources in the marine environment.

In short, 1t was possible to deplore a relative legal vacuum
in the field of limitation and international control of marine pollution
by radicactive materrals, until the adoption of several international
conventions these past years and in fact these past months, has led to
a practical reversal of the situation insofar as 1t i1s not always very
easy to determine with accuracy to what degree these new Conventions apply
to radicactive marine poliution and where such conventions tend to over-
lap. In general, these texts apply to all polluting agents without neces-
sarily dealing with radicactive pollubtion specifically.

The Conventions covering radiocactive marine pollution will
now be considered by first taking the more general Conventions which
mainly refer to pollution camsed by ships and their cargo, Conventions
relating to waste disposal operations from ships will then be reviewed,
and finally, Conventions relating to marine pollution from other sources,
and in particular from land-based sources. In addition, after the pre-
ventive aspects of the conventional system applying to radiocactive pollu-
tion have been dealt with,a brief mention will be made of Conventions
applying to compensation for damage caused by such pollution.

4

I1

This Part deals with the hazards of marine pollution from

radioactive substances transported by ships or resulting from the opera-
tion of nuclear ships.

Although the International Convention on the Safety of Iafe
at Sea (S0IAS) (13) does not darectly refer to protection of the marine
environment, 1t should be mentioned,as subsequent Conventions on marine
pollution, such as the one adopted i1n 1973 for example, have to some
extent been based on 1ts provisions on the carriage of dangerous geods.
The Sclas Convention also contbtains special provisions on the safety of
nuclear ships.

Solas Convention

'

Chapter VII of the Solas Convention contains regulations on
the carriage of dangerous goods which are divided intc a number of
classes, radicactive materials being found in Class 7. Chapter VII

(11) Recommendation No. 86.
(12) Resolution No. 3133 (XXVIII) of 17th January 1974.
(13) The Solas Convention was elaborated at an International Conference

convened in London on the invitation of IMCO, and signed on
17th June 1960. It 1s in force 1n more than 85 countries.
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comprises regulations on packing, labelling and stowage of these materials
Furthermore, in accordance with Recommendation No. 56 on the provisions

of the Convention concerning the carriage of dangerous goods, the IMCO
Maritime Safety Commttee prepared an International Maritime Dangerous
Goods Code which contains detailed provisions in Class 7 on the maritime
transport of radioactive substances. The Code 1tself 1s based on the
safety standards 1n the TAEA Transport Regulations.

Chapter VIII of the Convention which relates to nuclear ships,
1s supplemented by Annex C which contains recommendations on the safety
of nuclear ships. These recommendations provide, in particular, that the
nuclear power plant should be designed to prevent release of hazardous
amounts of radioactive materials into the ship's environment i1n the event
of collision or grounding. Annex C also sets out that special arrange-
ments should be provided for the safe disposal of radroactive wastes from
the ship and that the maximum permissible levels of radiation caused by
disposal of such wastes on the hagh seas should be in accordance with the
international standards in force. The shap's operating manual and safety
assessment must contain respectively detailed operating procedures and
information on radicactive waste disposal. These recommendations, however,
are of a fairly general nature since the Conference believed that, in
view of the techmical progress to be foreseen in thas field, 1t would
have been premature to lay down very detailed regulations.

International Convention for the Prevention of Pollubtion from Ships. 1973

Thas Convention was adopted at the International Conferencéd
on Marine Pollution, held in London from 8th October to 2nd November 1973,
on the invitation of TMCO. The Convention was opened for signature on
15th January 1974 and will remain open until 31st December 1974, 1t will
come i1nto force twelve months after the date on which not less than
15 States representing not less than 50% of the gross tonnage of the
world's merchant shipping have become parties to 1t. When 1t enters into
force, the Convention will replace the International Convention for the
Prevention of Pollution of the 8ea by 011, 1954.

The new Convention applies to all ships,which are defined
fairly extensively, with the exception of warships and those operated
by a State on non-commercial service; 1t covers all aspects of delibe-
rate pollution and certain aspects of accidental pollution by ships but
does not deal with dumping operations waithin the meaning of the London
Convention, 1972 or with the release of harmful substances directly
arising from exploitation of sea~bed resources (Article 2 of the Conven-
tion). The Convention urges the Contracting Parties to prevent pollution
of the sea from harmful substances prohibited by the Convention. A certi-
ficate of compliance with the provasions of the Convention will have to
be delivered by Contracting Parties to ships flying their flag, for ins-
pection by the authorities of the countries they vaisit (Article 5). The
Contracting Parties undertake to detect, and mumtually inform each other
on viclations of the obligations laid down by the Convention. As regards
sanctions, similarly to the other instruments mentioned here, there are
no exceptions to the principle of the sole competence of the flag State
which 1s alone empowered to prosecute direéctly for violations noted out-
si1de territorial waters.

If Annexes I and II which deal respectively with pollution
from 021 and from noxious liguid substances i1n bulk do not specifically
refer to radicactive substances, the situation 1s far from being as clear



in Annex ITI which deals with regulations for the prevention of pollution
from harmful substances carried by sea in packaged forms, in freight
containers or portable tanks. In fact, neither Article 2 of the Conven-
tion which defines harmful substances as "any substance which, 1f intro-
duced 1nto the sea, 1s liable to create hazards to human health, to hamm
livang resources and marine life... or to interfere wath other legitimate
uses of the sea, and includes any substance subject to control by the
present Convention", nor the Regulations in Annex IIT, which are fairly
general, explicitly refer to radioactive substances, nevertheless these
cannot be definitely excluded. The Convention's ambiguity on this point
15 further stressed by the fact that although Resolution No. 19 adopted
during the Conference and concerning the prevention of pollution from
harmmful substances carried by sea in packaged form, in freight containers
or portable banks does not explicitly refer to radicactive substances, 1t
mentions the need to amend the provaisions of Chapter VII of the Solas
Convention (carriage of dangerous goods) as well as those of the Interna-
tional Maritime Dangerous Goods Code to include appropriate regulations
for protection of the marine envaircnment against harmful substances
Now,both Chapter VII of the Solas Convention and the International Mari-
time Dangerous Goods Code cover dangerous substances (Class 7). Pending
the results of the revaision of the IMCO Code along these new_lines, i1t

1s therefore not possible now to 1ndicate with certainty whether the new
Convention for the Prevention of Pollution from Ships, 1973, will, or
w1ill not include radioactive substances which are harmful to the marine
environment.

Furthermore, 1t could be concluded from the very wide
defination of the term "ship" 1n the Convention that 1t does cover
nuclear-powered ships. However, the provisions of the 1973 Convention
clearly do not apply to the very special problems raised by nuclear-
powered ships.

It may be interesting to point out that the drafters of the
new Convention have provided for the possibility of amending the technical
provisions set out in the Annexes and Appendices far more rapidly than
1s usual for existing Conventions (Article 16). Thas accelerated amend-
ment procedure, so-called "tacit acceptance”, will enable the enforcement
of amendments to the technical part of the Convention on expa of a
period which has been set 1n advance. This procedure 1s intended to
facilitate the up-dating of the Convention in parallel with technical
progress. The proposed amendments will be considered by an appropriate
body of TMCO and will be deemed to he accepted by Contracting States on
expiry of a period fixed by that body, unless objections from more than
a third of the Contracting States are communicated to the Organisation
during that period. This body was set up a8 the Marine Environment
Protection Committee by a Resolubtion of the TMCO General Assembly, at
1ts session in November 1973. It 18 also planned to insert a fairly
similar amendment procedure in the Solas Convention whose partial revi-
sion should be considered during the course of the year.

Protocol relat%%g to Intervention on the High Seas in Cases of Marane
cllution by stances other 1

The International Conference on Marine Pollution, 1973, also
adopted a Protocol extending to substances other than o1l the scope of
the International Convention of 1969 relating to Intervention on the




High Seas i1n Cases of 01l Pollution Cesualties (14). However, the Confe-
rence was unable to draw up a complete list of substances other than o1l
which should be governed by the provisions of the Protocecl, and 1t was
therefore decided under Articles I and ITTI of the Protocol that this list
would be prepared and kept up-to-date by the appropriate body designated
by the Organmisation (IMCO), namely, the above-mentioned Marine Environment
Protection Committee. The Conference also adopted Resolution No. 26
invaiting that body to establish the list not later than 30th November 1974
Consequently, 1t 1s also impossible to tell at present whether the Proto-
col extending the scope of the 1969 Convention will include radiocactive
substances within the scope of that Convention, under whose provisions
Contracting Parties may take the necessary measures on the high seas to
prevent or eliminate the grave hazards of pollution or a threat of pollu-
tion of the seas focllowing an incident. -

Convention on the Protection of the Marine Enviromment of the Baltic Sea
Area

This very recent Convention extends somewhat beyond the frame
of this Part insofar as i1t applies both to pollution from land-based ins-
tallations or from sea disposal operations as well as to pellution from
normal marine navigation. The need for this Convention i1s Justified by
the very special characteristics of the Baltic Sea, 1n particular by 1ts
great vulnerabilaty to pollution due to 1ts shallowness, 1ts low exchange
rate and the high densaty of the population in i1ts coastal States  The
Convention was opened for signature at Helsink: on 22nd March 1974 by all
the coastal States of the Baltic Sea having participated in the Diplomatic
Conference (15). It 1s yet another le of the tendency prevailing
these past few years to regionalize the law of the sea.

Under thrs Convention, Contracting Parties, individually or
Jointly, will take all appropriate legislative or admimistrative measures
to prevent and abate pollution and to protect the marine environment of
the Baltic Sea aTea (Article 3). 8Such action, however, should not cause
an increase in the pollution of other sea areas, thus daverting pollution

‘= The Contracting Parties undertake to_counteract the introduc-
tion, whether airborne (atmospheric pollution), waterborne or
otherwise of hazardous substances as specified 1 Anmex 1 of
the Convention (Article 5).

- In addition, Contracting Parties undertake to take all
appropriate measures to strictly 1limit land-based pollution
by noxaious materials covered by Annex IT. Such substances
and materals cannot be introduced into the marine envircnment
of the Baltic Sea without a prior special permat, based on
common criteria, which may be pericdically reviewed by the
appropriate national authority (Article 6 and Annex III)

(14) Convention signed i1n Brussels on 29th November 1969.

(15) Denmark, Finland, Federal Republic of Germany, German Democratic
Republic, Poland, Sweden and the Soviet Union.




- As regards prevention of pollution from ships, Contracting
Parties must take measures as set out in Annex IV to prevent
pollution from ships by deliberate or accidental release of
harmful substances (Article 7). "

— Dumping of wastes or other matermals 1s prohibited by appro-
priate national authorities, except in the case of "force
majeure"” and of dredged spoils, the latter being subject to
a prior special dumping permit i1in accordance with the provi-
sions 1n Annex V (Article 9).

~ Finally, Contracting Parties must take all approprrate measures
to prevent pollution of the marine environment of the Baltic
Sea area likely to result from exploration or exploitation of
resources on the sea-bed and i1ts subsoil (Article 10).

Although the Convention on the protection of the Baltic Sea
has a strictly delimited scope of territorial application, 1t nevertheless
covers all possible causes of pollution of the marine environment.

A Baltic Marine Environment Protection Commission, made up of
representatives of all the Contracting Parties has been set up to keep
iamplementation of the Convention under constant observation and to assume
such other functions as appropriate under the Convention, namely the
definition of objectives for reducing pollution, the updating of technmical
annexes and the dissemination of information provided by Contracting
Parties.

The Convention 1s supplemented by a number of above-mentioned

Annexes which are an integral part of the Convention. Annex T conbtains
a list of hazardous substances within the meaning of the Convention;
Annex TI enumerates the noxious substances and materials which may be
introduced into the sea from coastal terribtories; Annex IIT gives the

oals, criteria and measures to be atfained by Contracting Parties to
control and minimize land-based pollution of the Baltic Sea; Annex IV
provides detailed regulations to be observed by Contracting Parties to
prevent pollution from ships and i1s in fact a "convention" within the
Convention; Annex V gives the exceptions to the principle of generally
prohibiting dumping of waste and other matter in the Baltic Sea; and
finally, Annex VI deals wath the co-operation between Contracting Parties
in combatting marine pollution, in particular, by communication of re-
ports on aincidents invelving noxrous substances,that 1s both hazardous
and harmful substances within the meaning of the Convention.

Radioactive materials for their part are covered by thas
Convention. Although they are not included in the list of hazardous
substances in Annex I, they are set out in the noxious substances and
materials enumerated in Annex IT, and concerning which Contracting
Parties must take all appropriate measures to prevent them from being in-
troduced into the Baltic Sea from coastal discharges. In addition, An-
nex III which lays down the principles to he followed to prevent land-bhased
pollution provides in particular that the discharge of cooling water
from nuclear power plants must be effected 1n a way to minimize the
hazard of pollution of the marne environment. It seems that radioactive
materials are also covered by the general prochibition to dump waste and
other matter in the Baltic Sea area, insofar as Annex V of the Conven-
tion only authorises exceptions to this principle for dredged spoils
which do not contain significant guantities or concentrations of the
substances listed an Annexes I and II.
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On the other hand, 1t does not seem that radicactive materials
are covered by the provisions of the Convention relating to preventiorn of
pollution from ships, which mainly refer to the release of 011 ard noxious
l1quid substances carried in bulk.

B A Convention of the same type as the Convention of the Baltic
Sea, relating to the marine environment of the Mediterranean Sea should
also be adopted this year, following a Conference to be held in Rome

I1T

This new Part concern international Conventions whose
particular purpose 1s to control, and where necessary, to prohibit the
dumping of wastes at sea. They are the 0slo Convention of February 1972
and the London Convention of December 1972.

Oslo Convention

The first Convention for the Prevention of Marine Pollution
by Dumping from Ships and Arrcraft was signed in 0slo on 15th February
1972 by 12 European countries (16) and came into force on 7th April 1974.
This Convention which 1s therefore, of a regilonal nature and concerns the
North Atlantic coastal countries, is intended to fight against marine
pollution from substances that are liable to create hazards to human
health, to harm living resources and marine life, and to interfere with
other legitimate uses of the sea; these terms were also used by the London
Convention, 1972 and subsequently by the Convention of 1973.

The dumping of substances listed in Annex I i1s prohibited in
waters within the geographical ares determined thereby {(Article 5). No
significant quantities of wastes containing the substances listed in
Annex IT of the Convention (Article 6) can be dumped without a specific
permit in each case from the appropriate national authority. Moreover,
the permits and approvals granted by the naticnal authorities for the
dumping of all other wastes at sea must comply with the provisions laid
down by Annex III (Article 7). The above requirements may be waived 1in
the case of "force majeure".

A special body named "Commission" 1s provided by the Conven-
tion. The duty of the Commission will be to exercise overall supervision
over implementation of the Convention and over the seas within the area
to which the Convention applies, as well as to give an opinion on the
dumping permits issued by the national authorities. This Commission is
made up of representatives of each of the Contractaing Parties and will
meet at regular intervals.

If 1t 18 clear that the list of substances referred to in
Annex T (@umping prohibited) does not refer to radioactive materials,
on the other hand, the provisions in Amnex II (prior authorisation for
dumping) do not indicate waith certainty whether radicactive materials
are also excluded. Although Annex II does not refer specifically to
radioactive materials, it includes "substances which though of a non-

(16) Belgium, Denmark, Finland, France, Federal Republic of Germany,
Iceland, Netherlands, Norway, Portugal, Spain, Sweden and the
TUmited Eingdom.




toxac nature may become harmful due to the quantities in which they

are dumped, or which are liable to seriously reduce amenities", Over
and above the structure of regulations for dumping of wastes, the Conven-
tion provides that Contracting Parties pledge themselves to promote,
within the frame of competent international bodies, measures concerning
the protection of the marine environment against pollution caused by o1l
and other hazardous cargoes as well as by radicactive materials (Ar-
ticle 14). Information in hand on the intention of the drafters, however,
lead to the conclusion that for the present, radiocactive materials are
excluded from the scope of the 0slo Convention.

1972 ILondon Convention

The Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter was opened for signature on
29th December 1972 in London. The London Convention, as opposed to
the Oslo Convention, has a universal vocation. Its purpose i1s to promote
the effective control of all scurces of pollution of the marine environ-—
ment and especially to prevent the pollution of the seas by dumping of
waste and other matter that is liable to create hazards to human health,
to harm living resources and human life and to interfere with other legi-
timate uses of the sea (Article I). For the purposes of the Convention
"dumping" means any deliberate disposal at sea of wastes or other matter
from vessels, aircraft or man-made structures at sea, or any disposal at
sea of vessels. It may be noted that while the Geneva Convention on the
high seas condemned marine pollution by radicactive wastes without
precisely defining the notion of pollution, the London Convention speci-
fies this concept more clearly, though indirectly, by linking it with the
dumping of a number of substances which are declared noxious. The same
terms were used for the 1973 Convention on marine pollution.

However, the Convention does not refer to the dumping of wastes
at sea arising from the normal operation of ships, aricraft or man-made
structures at sea, or deposits of materials for purposes other than eli-
mination. These expressions are in the main patterned on those of the
Oslo Convention. Also, the Convention does not apply to disposal of
wastes or other matfer arising from exploration, exploitation and treat-
ment at sea of resources from the sea-bed and 1ts subsoil.

In accordance with the provisions of the London Convention
(Article IV) each Contracting Party must take measures to:

(a) prohibait the dumping of wastes or other matter listed in
Annex T of the Convention;

(b) subgect the dumping of wastes or other matter listed in
Annex II to the issue of a prior special permait;

(¢) subject the dumping of wastes or other matter to the 1ssue
of a prior general permit.

The provasions in Annex IIT of the Convention must be taken
into account before a permit 1s 1ssued. Similarly to the 0slo Conven-
tion, the above provisions of this Convention do not apply in case of
"force majeure” and 1f dumping i1s necessary to secure the safety of
human 1ife or of vessels, 1f such dumping is conducted in a way which
minimizes the likelihood of pollution and other hazards (Article V).
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Farthermore, the Contracting Parties, apart from their actions
at national level, are i1nvited to enter into regional agreements consis-
tent wath this Convention for the prevention of pollution, especially by
dumping. This should help to hamonize the procedures adopted by the
Contracting Parties. Special attention will be gaiven to developing co-
operation 1n the field of momitoring and scientific research (Artacle VIII).

i
Under the Convention, the appropriate national authorities

designated to issue dumping permits must also keep records of the nature
and quantities of matter permitted to be dumped, and the location, time
and method of dumping; they must also momitor individually or in cclla-
boration with several other countries and competent intermational bodies,
the cond;tlon of the seas for the purposes of this Convention (Ar-
ticle VI).

The Contracting Parties also pledge themselves to promote,
within competent specialized agencies and other international bodaes,
measures to protect the marine envaironment against pollution from hydro-
carbons, other noxious or hazardous matter transported by vessels for
purposes other than dumping, radiocactive pollutants from all sources,
including vessels, wastes generated i1n the course of operation of vessels
or other man-mpade structures at sea, as well as from the exploitation of
sea-bed mineral resources (Article XII). It may be noted, that the provi-
sions of this Article are to a certain extent simlar to those of the
1973 Convention on pollution and that the mention of radicactive pcllu-
tants from vessels may be taken as applying to discharges from nuclear-
powered ships. Once again IMCO has been entrusted with the various
administrative duties for the Convention.

As regards the special case of radicactive wastes, the
materials defined in Annex I (dumping prohibited) include "high-level
radiocactive wastes or other high-level radicactive matter, defaned on
public health, biclogrcal or other grounds, by the competent internatio-
nal body in thais field, at present the International Atomic Energy Agency
(IAEA), as unsuitable for dumping at sea". The substances mentioned in
Annex IT (i1ssue of a prior special permt for dumping) include "radio-
active wastes or other radioactive matter not included in Annex I. In
the issue of permits for the dumping of this matter, the Contracting
Parties should take full account of the recommendations of the competent
international body in this field, at present the TAEA". This Organisa-
tion 1s therefore darectly vested with specific responsibalaty for such
types of materials. It should also be pointed out that as a result of
these provisions of the Convention, radiocactive wastes may not be given
a standing dumping permit and 1t 1s therefore impossible for such mate-
ri1als to be disposed of at sea 1n the frame of routine operations.

This i1s why IABA convened an Expert Panel in June 1973 to
study the measures to be taken by that Agency under the London Conven-
t1on to enable the latter's implementation in this field, when 1t comes
into force (15 ratifications or accessions are required). This Panel,
in which NEA representatives were invited to participate, agreed on a
number of recommendations which must now be submitted to the Agency's
Board of Govermors.

The Panel worked in particular on the preparation of a
definition of highly radiocactive wastes and other highly radioactive
materials referred to 1n Annex I of the Convention. As regards materials
whose dumping 1s subject to prior anthorisation under certain conditions
(Annexes IT and ITI) the Panel considered thear classification without
having reached final conclusions to date; 1t also made an environmental
evaluation and studied operational control procedures. It should be
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noted i1n this respect that natigonal authorities will be responsible for
decisions on this matter. The Yanel also discussed applicatzon to the
special case of radicactive materials of the general provisions set out
in Annex IIT of the Convention, as well as the recommendations to be made
on operational control procedures which, under the Convention, must be
prescribed by the competent national authorities to the holders of spe-
cial dumping permits. Experts, especially those from several European
countries, were in favour of establishing a certain form of internatio-
nal control or even international co-operation which could take the form
of joint disposal operations of the type already organised several times
under the sponsorship of NEA (17). 8Such operations could give rise to
the conclusion of regional co-operative agreements in accordance with
the provisions of the London Convention.

IV

Thais Part concern causes of marine pollution other than those
dealt with previously. The only specialized international Convention in
this field 1s the Convention for the Prevention of Marine Pollution from
Land-Based Sources. It should be recalled however that the Baltic Sea
Convention also covers such types of pollution.

Convention for the Prevention of Marine Pollubtion from Land-Based Sources

This Convention which has just been adopted in Parms
(February 1974), will be opened for signature from 4th June 197%. The
Governments having participated in the Diplomatic Conference during
which the Convention was elaborated are all from Western Eurcpean
countries (18), thus giving this Agreement a regional character. Choice
of & regional, and hence lumted, type of agreement 13 clearly Justified
in thrs field as well as in that of dumping of wastes, by the fact that
such instruments are based on the co-operation of bordering countries
faced by a common problem which cannot be solved simply on a national
basis.

The conditions under which the Convention was elaborated,
as well as 1ts provisions, are fairly clese to those of the 0slo Conven-—
tion for the Prevention of Marine Pellution by Dumping from Ships and
Arrcraft, and the two may therefore be considered as "twin" Conventions
of a sort.

Simlarly to the previous Convention, the Convention on
land-based pollution, that i1s, pollution of the merine environment from
waterways, coastal discharges and marine platforms has a a geographical
scope defined i1n advance by the Contracting Parties. The specialized

(17) "Radioactive Waste Disposal Operation into the Atlantic", 1967,
OECD Nuclear Energy Agency, Paris 1968.

(18) Austrma, Belgium, Denmark, France, Federal Germany, Iceland,
Ireland, Luxembourg, the Netherlands, Norway, Portugal, Spain,
Sweden, Bwitzerland, the United Kingdom and the Commission of the
European Communities. Finland and Italy were represented by
Observers. -

~
B
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and regionsl character of this Convention however, does not stop Contrac-
ting Parties from taking measures to prevent the increase of pollution 1n
waters situated outside the fixed territorial limts or resulting from
other than land-based sources. In this comnnection, pollutbtion of the sea
15 defined as the introduction by man, directly or indirectly, of subs-
tances or energy into the marine enviromment resuilting in such delete-
rious effects as hazards to human health, harm to living resources and

to marine eco-systems, damage to amenities or interference with other
legitimate use of the sea (Article 1). This 1s the first direct and
complete definition of marine pollubtion noted in these recent Conven-
tions; 1n essence, the drafters of the Convention on the protection of
the Baltic Sea have used the same definition. The Contracting Parties
undertake to eliminate, where necessary by stages, pollution of the
maritime area from land-based scurces listed in Annex A (Part I) of the
Convention; they also undertake to lamt strietly pollution from subs-
tances listed in Part II of the same Annex (Article 4). Provision 1is

also made for consultations, co-operation agreements and

and techmical research programmes in this field, especially when the

interests of a Contracting Party are likely to be prejudiced by pollution
(Articles 9 and 10).

anint csetentaifae
4010, SC1Eentiiic

The Governments party to the Convention will set up a
permanent monitoring system to assess the level of pollution of the
waters referred to 1n the Convention as well as the effectiveness of
measures to reduce such pollution. A Commission made up of representa-
tives of each of the countries 1s responsible for exercising overall
supervision over the implementation of the Convention and to promote
such 1mpleméentation by making recommendations to Contracting Parties
concerning, inter alia, control measures, discharge levels and nomencla-
tures of substances covered by the Convention. Resolution No. IT,
adopted by the Conference, recommends that the two Commissions created
by this Convention and by the Oslo Convention respectively should set
up a common Secretariat., be made up of the same representatives, and that
their meebtings be combined.

Despite the szmlarities just stressed bebtween the two
Conventions, there i1s a considerable difference i1n the list of substances
covered by Annex A of the Convention on marine pollution from land-based
sources as compared with the 0s8l¢ Convention, Part ITI of Annex A
(controlled discharges) refers explicitly to radiocactive substances,
including wastes. Annex A specifies that these substances are not
included in Part I (dumping prohibited) because they are already the
object of research and recommendations under the auspices of competent
internatiopal orgamisations, although they display characteristics
similar to the substances listed in Part I and should be subject to
stmngent controls. PFurthermore, 1t i1s provaded that Contracting Parties
should co-ordinate their momitoring and study of radacactive substances,
and when elaborating national policies to combat land-based radicactive
pollution, should closely follow recommendations made by international
organisations and agencies competent in the field (Article 5). It seems
therefore that the Intermational Commission which will administer this
Convention will not be called upon to take measures completely autono-
mously in respect of land-based pollution from radioactive materials
and wastes.
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This last Part concerns international Conventions relating
to third party liability for damage caused by radiosctive marine pollu-
tion. Undoubtedly,damage from radicactive marine pollution i1s likely to
involve 1ts author's liability, although 1t may often be rather difficult
to provide material proof of such type of damage and to establish a link
of causality. The fact the nuclear damage may only become apparent long
after the date of the incident (delayed damage) means that 1t 1s all the
more likely to remain anonymous. This is one of the reasons why i1t was
decided to apply to all nuclear activaitbties, the principle of liability
for the hazard created (absolute 11ab111ty$ rather than liability for
fault.

In the case of radicactive pollution caused by substances
carried on a ship or from a land-based installation, the Conventions
likely to apply are the Paris and Vienna Conventions (19).

It 1s widely acknowledged that, although not stated in express
provisions but gathered from the Contracting Parties' anterpretation,
both these Conventions apply to nuclear damage suffered on the high seas
or caused by nuclear incidents having occurred on the high seas, when the
operator liable is governed by the Conventions' regime. Furthermore, the
two Conventions provide that in the case of damage caused by a nuclear
incident involving nuclear fuel or radiocactive products or waste whach
have been jettisoned and not recovered , the right of compensation is
extinguished 1f an action 15 not brought waithin a period of not more than
20 years from the date such materials have been jettisoned (20).

In the case of damage resulting in radioactive marine pollu-

tion caused by a nuclear ship, the Convention on the liabality of Opera-
tors of Nuclear Sh1¥s, adopted 1n Brussels on y will apply

when 1t comes into force.

It should also be pointed out that, in parallel with the
International Convention of 1969 relating to Intervention on the High
Seas in Cases of 011 Pollution Casualties, which was exbtended in 1973
by a Protocol, an International Convention on Cival Llablllgx for 011
Pollution Damage was also adopted on 29th November 1 . ere 1S some
talk of also extending the scope of this Convention to noxious and harm-
ful substances other than oils, and preparatory studies i1n thais connec-
tion have already been undertaken within IMCO. As 1t i1s the case for
the Convention on intervention, there 1s some question here of +

this opportunity to include radioactive substances among the substances
to be covered by extension of the Convention. In thas particular case,

(19) Convention on Third Party Liability in the Field of Nuclear
Energy, signed in Pams on 29th July 1960 which came into force

on 1st April 1968.

- Convention on Civil ILiability for Nuclear Damage, opened for
si1gnature i1n Vienna in May 1963; not yet in force.

(20) - Paris Convention, Article 8(b).

- Vienna Convention, Article VI.Z2.
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however, an objection in principle may be made to extension of the scope
of the Convention to this type of materral. Following adoption in
November 1971 of the Convention relat to Civail Iaability in the Field
of Maritime Carriage of Nuclear Hﬁfer1§§, The purpose of which 1s to
sanction ¢ priority ol nuclear law over maritime law in the case of
maclear incidents, extension of the Convention of 1969 to radioactive
materials would lead to a conflict of application between maritime law and
miclear law - this 1s precisely what the Brussels Convention of 1971

wishes to set aside. Consequently, any extension in this particular field
should be avoided.

Closing comments

This recent proliferation of international Conventions created
by the phenomenon of marine pollution has resulted 1n a passage from the
relative legal vacuum mentioned early in this study to a situation which
could be qualified as excessive. The multaiplication of Conventions having
a very similar purpose and scope will inevatably lead to some overlapping
in their application. This may even apply to national policies to combat
marine pollution, which from now onwerds will have to comply with the
requirements laid down by a great number of conventions and wath direc—
tives from an increasing number of international organmisations. In thas
connection, radiocactive pollution is no different from marine pollution
from other sources, quite the contrary in fact, since it appears that 1t
18 not always possible to determine clearly to what extent the new inter-
national Conventions apply to this particular form of pollution. However,
the next Umted Nations Conference on the Law of the Sea, to be held in
Caracas 1n summer 1974, may, as did the Geneva Conference in aits day,
enable some measure of harmonization to be achieved between the conven-
ti1onal system and regulations and international law applicable to this
new problem of marine pollution. 8uch expectations are supporfed by the
fact that the Conference which was held in London in 197% on Marine
Pollution adopted a Resolution (No. 25) for the purpose of transmitting
the new Convention on Prevention of Pollution from Ships to the Unmited
Nations Conference on the Law of the Bea, convened for summer 1974 in
Caracas in accordance with Resolution 27500 (XXV) of the General Assembly
of the Umited Nations, in order that it may be placed and examined in a
wider context which embraces all aspects of the Law of the Sea. The
London Convention of 1972 contains a simlar provasion (Article XIII).

It may also be wondered whether the inclusion, in most cases,
within the same legal instruments of the regulations to combat Tadio-
active pollution and these against other sources of pollution i1s entirely
Justified 1f account 15 taken of the very specific nature of nuclear
hazards brought to light by the existence of the Vienna and Paris Conven-
tions and of the special, not fully known, effects of radiocactive pro-
ducts on the marine environment. In fact, the principle of "speciality”
has prevailed as regards thard party liabilaty for nuclear damage.

Moreover the success of these different Conventions will be
based mainly on the goodwill of countries wishing to observe and enforce
the obligations therein, insofar as the intermational bodies responsible
for application of these Conventions are not generally vested with powers
directly binding on Contracting Parties. Nonetheless, the principle of
prohaibiting marne pollution especirally that from radicactivity, and of
condemning States refusing to comply, which was defined at the Geneva
Conference of 1958 1s strengthened considerably by the series of Conven-
tions as indicated by the London Convention of 1972, the Preamble of
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which says that "States have, 1n accordance with the Charter of the

United Nations and the principles of international law, the sovereign

rmght to exploit their own resources pursuant to their own envirommental
policies, and the responsibilaity to ensure that activities within thear
Juraisdiction or control do not cause damage to the environment of other “\\\
States or of areas beyond the limits of national jurisdiction™.

It would well seem that in thais field, the ancient principle of

the freedom of the seas, though not entirely extinct, has receded consi-
derably before ecological requirements.
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ARTICIL.ES

IN THE USA: ATOMIC ENERGY ON TRIAT*

E. Abel

Scientific Advisor's Office, Embassy of the Federal
Republic of Ge W on DC, USA

The opponents of atomic energy achieved their first
spectacular success on July 23rd, 197) when in the furdamental Calvert
Cliffs decision (1) the US Circuit Court of Appeals for the District
of Columbia placed upon the US Atomic Epergy Commission addational
strict responsibilities for the observation of enviroomental require-
ments. At the same time the decision was regarded as constitubtirg a
considerable handicap for the further development of atomic energy.
Takang the principles laid down in the Calvert Cliffs case a step
further, the same Court recently dealt the Atomic Energy Commission
another blow: 1n an action brought against the AEC by the Scientists'
Institute for Public Information, Ipnc. (SIPI) the AEC were ordered on
June 12th, 1973 (reversing the lower comrt's decision) to produce, in
accordance with the requirements of the Nabtional Envairommental Pclacy
Act (HEFPA) (2), 2 "Detailed Envarormental Impact Statement (DEIS)" on
the whole of the development programme for fast breeder reactors. The
well-organised envirornmental protection societies, adept 1n using the
various media to publicise their ceuse, bave lost no time 1n mourting
a new attack on the AEC. At the end of May, R. Nader ard the environ-
ment protection association "Friends of the Barth"™ (FCR) filed an

* This article 1s reproduced by kind permission of ATOMWIRTSGCEAFT
(August/September 1973, p.p. 394 - 397). The i1deas expressed, and
the facts given 1n this article are under the sole responsabilaty
of the author.

(1) Calvert Cliffs Coordinating Committee v. USAEC, 146 US App. DC 33,
449 F. 2d. 110<.

(2) National Envirommental Policy Act, Public Law 91-190, 91 Congress
£, 1075, Jamary lst, 1970.



application to the US District Court for the District of Columbia to

close down 20 atomic power stations; 1in their opinion the emergency

cooling system used at these plants constituted an intolerable safety
risk.

Envaronmental protectlon groups are turning increasingly to
the courts to reirforce their objectirons to the construction and use
of atomic power statiors, as these apd less well-known examples show.
The actron brought by Nader and FOE threatens two thirds of all
atomic power stations currently in operation in the USA. In his recent
"energy message" of April 18th, 1973 President Nixon stated that 1t was
"dishearteming" to learn that new atomic power stations with a combined
output of egpproximately 27,000 MW could not be put into operzbtion by
the end of 1972, as originslly plarned (3). In the light of the fore-
casts giver by President Maxon 1n his energy message regarding the
future development of atomic energy in the coming decades, accordibg
to which in 1985 more than g quarter and in the year 2000 more than
half of all the electricity produced i1n the USBA will come from mclear
sources, 1t may be wondered what view 1s taken of the growing rmmber
of public controversies and legal conflicts over the source of atomic
energy 1in the USA that have arisen in the last few years.

THE CALVERT CIJIFFS DECISICN

As the most recent decision of the US Circuit Court of
Appeals 1s based on the princaiples laid down 1n the Calvert Cliffs case
concerming the requirements of the Nationgl Environmental Policy Act, a
glance at the essential features of the earlier decision and their
effects would seem necessary.

The relevart provisiors of the NEPA are
Section 102
The Congress aubthorizes and directs that to the fullest
extent possible...(2) all agencies of the Federal government shall
«e-{c) include in every... proposal for legislation and other major
Federal action a detailed statement on
(i) the envaronmertal impact of the proposed action,

(11i) any adverse envirommental effects which cannot be avoided
should the proposal be implemented,

(12i) alternatives to the proposed action,
(iv) the relationship between locgl short-term uses of man's environ-—

ment and the maintenance and enhancement of long-term producti~
vity, and

(3) see also "Staff Report on Delay in Scheduled Commercial Operation
of Electric Generating Unmits", Federzl Power Commission, 1972.
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(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
i1mplemented.

Accordangly, the ARG, as an "agency of the Federal government*®
is not only entitled but also obliged to examine environmental impacts
before granting a construction permit or operating licence for atomic
power plants - irrespective of whether the question of these impacts
has been raised by participants in the hearings or not. It 1s not
enough for the AEC wmerely to use the individusl reports from agencies
responsible for seeing that certaln standards are observed as to water
quality, thermal pollution, etc.

Two statements made by the Court should prove to be particu-
larly important: first, the Court directed that, 1f need be, the
Commission should consider a temporary ban on construction during the
1mpact analysis since nothing, not even the threat that the commission-
ing date may have to be postponed, should be allowed to detract from
the task of keeping adverse envirommental impacts as few as possable.
Even more significant is the statement: "Whether or not the spectre
of a national power crisis is as real as the Commission apparently
believes, 1t must not be used to create ablackout of environmental
considerations i1in the agency review process.™

The result of the decision, as Nuclear Industry (4) stated
in an analysis of 1t, was that roles were to a certain extent reversed.
The envaronmental protection groups were suddenly no longer on the
defensive, trying to get at least a "foot in the door" at the hearings
— 1t was now the electricaty supply undertakings which had to see to 1t

that the decision was not pushed to extremes and interpreted too
broadly.

The ABC took full account of the decision by completely
revisang annex D to paragraph 50 of the ABC regulations. It adapted
to the new situation by restructuring and strengthening the regulatory
section within the ABC. It was not merely a question of dealing wath
the rapidly increasing number of new applications being filed with the
AEC, the licensing procedure alsc had to be recommenced from the start
in cases where a construction permit had been granted before January
1st, 1970 (the effective date of the NEPA) dbut not an operating
licence. Iacensaing procedures started by the AEC after January lst,
1970 were similarly affected. As AEC Commissioner Doub stated in
November 1972 at the annual convention of the Atomic Industrial Forum
in has "reflections after 15 months" the entire restructuring process
was carried out in an atmosphere of crisis, though the decision merely
triggered off a series of changes which were needed anyway. It 1s
not surprising, therefore, to find that the Calvert Cliffs decision,
described two years ago in Nucleonics Week (5) as a "stunning body
blow" 15 now considered by Doub to be "a blessing for the AEC, the
industry and the public."

(4) Nuclear Industry, Vol.l8 No.8, August 1971.
(5) Nucleonics Week, Vol.l2, No,.30, July 29th, 1971.
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THE FPAST BREEDER REACTOR DECISION

The main question 1n thas decision (6) was whether the
Detailed Environmental Impact Statement (DEIS) provided for in Section
102 (c) of the NEPA has to be produced only for each individual fast
breeder reactor installation,or for the overall research and develog-
ment programme as such and, i1f the latter is the case, when the DEI
15 Yo be presented. As a prelimimary point the Court gquestioned
whether the plaintiffs (SIPI) were entitled to sue, and whether the
watters, which were the subject of the action, were proper ones for
a court to adjudicate upon.

On the question of the right to sue, the Court based its
considerations on the aims set out in the charter of the Scientists!
Institute for Public Information, according to which 1t is the
intention of the SIPI to supply the public with scientific information
of social relevance and to stimulate public discussion on the scienti-
fic aspects of political decisions. The Court considered that the
activities of the SIPI would be handicapped if the AEC did not present
a DEIS and consequently recognised their right to appear as plaintiffs.

On the second preliminary question, the Appeals Court argued
that although programme plans and decisions were of a political nature
they ceased to remain outside the Jurisdiction of the courts when
converted info concrete action.

By interpreting the NEPA to require a DEIS not only on a
given installation (1.e., the interpretation of the AEC which
presented a DEIS on the Fast Flux Test Facilaity (FFTP) at Hanford and
also one, albeit provisional, on the 300 MW demonstration plant at
Clanch Raver) but also, with certain conditions, on a complete research
and development programme, the US Appeals Court decision has given rise
to very far-reachaing consequences. The significance of this conclusion
18 likely to extend far beyond the programme 1tself and possibly beyord
the field of atomic energy. Ultimately, as long as there 1s no Supreme
Court ruling to the contrary, every research and development programme
that complies with the criteria named in the SIPI judgment will Dbe
assessed by this standard.

In considering whether a DEIS was necessary for the plant or
the programme, the Appeals Court was able to refer to the "Memorandum
to Federal Agencies on Procedures for Improvement of Environmental
Impact Statements® published in May 1972 by the Councal on Environ-
mental Quality (CEQ), the White House agency responsible for environ-
mental affairs, in which it advocates assessing the environmental
compatibility of the particular programme since this (as opposed %o
analyzing mere individual actions) enables a comprehensive assessment
tc be made of the envirommental impacts, the possible alternztives
and, in particular, the overall effect. As for the liquad metal fast
breeder reactor (IMFBR) development programme the Environmental

(6) Screntists?' Institute for Public Information Inc., v. USAEC, US
App. DC No.72 - 1331.




Protection Agency, founded in 1970, called for an early analysis of
all the enviremmental aspects of this far-ranging national programme
as far back as early 1972, in its comments on the AEC provisional
enirommental impact statement on the demomstration power plant.

Because of their significance the relevant arguments of the
Appeals Court in favour of programme analysis are quoted here in their
original wordang:

NMA woadt 1nddT1 n Foanhnalasoy adbdarime +Fhae otan af scomnlats
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commercial feasibility before considering the possible
adverse envirommental effect attendant upon ultimate
application of the technology will undoubtedly frusirate
meaningful consideration and balancing of envirommental
costs against economic and other bhenefits. Once there

has been, 1in the terms of NEPA, "an irretrievable commit-
ment of resources™ in the technology development stage,

the balance of envirommental costs and other benefits

shifts in favour of ultimate application of the technology.”

The Court had indeed no lack of proof to suggest that the
INFBER programme constituted an "irretrievable commitment of resources”
on the basis of i1ts size and the large amount of capital involved
which severely prejudiced possible alternative solutions (not only
other types of fast breeder reactors, such as the gas breeder, but
also other available energy sources). In his energy message in 1971
President Nixon had already designated the fast breeder programme as
the haghest priority iten™ in the production of "clean energy" and
a short time later he gave the go-ahead for a second demonstration
plant. At the Congress hearing on the 1972 budget the AEC estimated
total govermment expendriure on the fast breeder programme at over
$2billion and the ABC is basing its latest atomic energy development
forecast from now to the turn of the century (7) on the assumption
that approximately 400 GW will be produced by fast breeder reactors
in the year 2000, this being roughly equavalent to present US total
capacity. From 1995 to 2000 half of all electricity generating

ng-ngn-l-l-'u- 0 be 1nstalled is o come from fast breeder reactors.
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Once the fast breeder reactor research and development
programme has progressed to an advanced stage and achieved a certain
technical maturity it 1s virtually certain that the technical and
comnercial aspects of the construction of individual power plants
will far outweigh the envirommental impact. The Appeal Court's
ruling that the overall programme should be analysed at an early stage
18 therefore hardly surprising.

The Court lists the following as the factors to be taken

antn anantmt whan pomnarAarane ohethor anAd am martioanlare wrihan o
1060 aftiount wWiell CONSidering wadliier anag, 1 parvicu.ar, wiaen a

JEIS must be made on a research and developmenlt programme.

- What i1s the likelihood that the specific technology w.ll attain

(7) Buclear Power 1973 — 2000, AEC Doc. Wash - 1139(72) of
December lst, 1972.




commerciral feasibhility and when will this occur?
~ On what scale are irretrievable commitments of resources made?

~ How much relevant information on the envirommental impact of these
or possible altermative techmologies is available?

~ What impsct will the commercial, application of the tecknology have
on the environment?

In accordance with the interpretation of the environmental
impact statement provided for in the MEPA, the Court decreed that the
statement may not be deferred until the commercial feasibility of the
technology 18 conclusively proved since by thas time all other alter-
natives would long have been rendered inoperative because of the high
cost involved in the changeover. As the Council on Envirommental
Qualaty argued in its latest anmmal report, the environmental impact
statement must not be reduced to a mere ex post facto defence of a
programme whach had been decided on other grounds. Since the purpose
of the DEIS 1s to give those no¥ participating in the programme
decisione.making proeess, and in particular the general public, an
ansight into the possible adverse environmental effects of a technology
1t must be provided at an early stage before irrevocable decisions are
made and altermatives rejected.

In the light of the data contained in variocus AEC publi-
cations (e.g. on the amount of highly radioactive nuclear waste likely
to be produced by the commercial application of fast breeder reactors
between now and the year 2000) the Court was satisfied that there was
enough information available on environmental. impacts to be analysed
in impact statements. In the opinion of the Court such waste will
constitute a "unigue and unprecedented envirommental hazard" for
hundreds of years. It has therefore insisted that all sectors, from
reprocessing to transporfing and storing the waste, be subjected to
an extremely thorough examination.

There are two particularly remarkable aspects of the decision:
farst, 1t focuses solely in each case, on the commercial feasibilaty;
technical feasaibilaty i1s not even mentioned. Did the Court overlook
thas distinction or dad i1t consider that the commercial realasation
of the IMFBR project was assured with the completion of the first
demonstration power plants because of its broad industrial basas
(Westinghouse, the main contractor, responsible for 60% of the work,

20% each to General Electric and Atomics International in subcontracts?)
{(If this 1s the case, why does the industry not take over the develope
ment programme 1tself?) these questions remain unanswered.

Second, the Court made it expressly clear that it is not
sitting a1n judgment on the soundness and practicality of the IMFBR
programme, JIf 1t were, it would undoubtedly find itself treadaing a
far more dafficult and dangerous path. In the cost/benefit analysis
called for hy the Calvert Claffs decision, how are the environmental
requirements 10 be quantified as between economic and technical factors
on the one side and the enviromment on the other? To what extent must
the techniques for mimimising or preventing damage to the environment
be considered as safe as regards the various individual elements of a
large~scale programme {e.g. production of fuel elements, storage of
atomic waste etc.?) It 1s therefore necessary to develop each
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1ndividual sector of a large-scale programme at the same rate and with
the same priority? How extensive should the analysis of the technical
and commercial feasibility of alternatives be? Question follows
question.

Zhe "great hope”, as President Nixon called the IMFBR
programme not too long ago, for meeting the mation's growing demand
for clean energy has been held back only slightly, 1f at all, by the
Court ruling. The IMFBR programme should not be too badly affected
in the short term, apart from the addrtional workload imposed on the
AEC of preparing an environmental impact statement. DThe decision taken
in the meantime by the Joint Gommittee on Atomic Energy (JCAE) to
authorize the AEC to commit an additional $2 million in the 1974 budget
for the IMFBR development programme to enable detailed plans for a
second demonstration power plant to get under way as soon as possible
shows that the project has lost none of its priority. And the fact
that fast breeder reactor development 1s included in the US-—Soviet
ten-year co—operation agreement on the peaceful use of atomic energy,
signed by President Nixon and Party leader Bregzhnev on June 19th, 1973,
1s hardly indicative of a lack of confidence 1n the future of the
programme,

In the meantime the ABC has signed contracts with the
Rennessee Valley Authority, Commonwealth Edison, Project Management
Corporation and Breeder Reactor Corporation. In view of the limited
scope of the measures to be taken before the DEIS is presented {(in
approximately 8 months) the AEC does not consider that any great damage
wiil be done to the enviromment or that possible altermatives will be
prejudiced. On the other hand the adverse effects on the community,
in the form of a considerable increase i1n the cost of the project and
subsequent electricity prices, would be far more serious ($2 billion
per year from 1990). The plaintiff envirommental protection group
nevertheless tried to prevent these contracts being signed, by a motion
for a preliminary injunction, but on July 20th, 1973 the US Appeals
Court, like the US District Court before 1t, rejected this application.

The long-=term significance of the decision 1s that the ABC «
and the same applies to every other govermment body with a large
research and development programme — 15 now obliged to examine all
the environmental aspects of the IMFBR programme and other projects
at a relatively early stage, to specify programme plamning as far as
possible, and, last but not least, fo reveal the details of an earlier
stage for discussion., ZThis 15 where the success of the environment
protectors really lies.

THE MORATORIUM CASE

The action recently brought against the ABEC by R. Hader and
the Friends of the Rarth (POE) is up to now the most far-reaching in
1ts consequences and involves the most serious problems. In the US
Distriect Court for the District of Columbia which had held in favour
of the AEC in the Calvert Cliffs and the Fast Breeder Reactor cases,
the plaintiffs sought to close down no fewer than two-thirds of all
the muclear power stations in operation at that time 1n the USA. A
case of: "All neutrons motionless must stand at mighty Nader's sole
command ™?
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The proceedings related to 12 FWRs and 8 BWRs; West ouse
(9) operated one more of these reactors than General Electric (8}, and
Combustion Engineering and Babcock & Wilcox were concerned with the
remainder., No fewer than 19 electricity supply undertakings and one
reactor construction firm (General Electric) had Joined in the pro-
ceedings in support of the AEC.

The object of the complaint was to have the operating
licences for the 20 power stations concerned permanently revoked and,
in addition, to bring about a temporary stoppage by means of a pre-~
liminary injunction. PTFhe plaintiffstargument was that the hearings
on the Emergency Core Cooling System (ECCS} had proved that 1f the
reactgrs continued 1n operation unjustifiable safety rasks would
result.

On June 28th, 1973, during the court proceedings the AEC,
backed by numerous experts, furnished evidence that on all the
essential issues the BCCS hearings had confirmed the reliability of
the emergency cooling system. ZThere was no clear vioclation of a legal
duty which would confer jurisdiction on the District Court.

Under section 189(B) of the Atomic Energy Act, Jurisdiction
to review, upon completion, the as yet uncompleted rule-making pro-
cedures concerning the BECCS would lie exclusaively in the Courts of
Appeal. Thus the decision of the Court was that the plaintiffs had
not exhausted the available review procedure and 1t denied the motion
for a preliminary injunction and discussed the case on the merits as
well. The AEC had won the first round in the District Court as 1%
had done i1n the Calvert Cliffs and the IMFBR cases. Will things be
different in the second round® We must wait and see.

As expected, the plaintiffs had no success in the appeal
proceedings they filed 1n early duly 1973, when they attempted to
demonstrate that there was a direct threat which would Justafy the
immediate temporary shutdown of the power plants. The US Appeals
Court dismissed the motion for a preliminary injunction on July 12th,
1973, and also called for further particulars in the procedure on the
merits, so that the long~term objective of the complaint may well
become the main concern. As long as the AEC does not conclude the
rule~making procedure 1t has the ability to take the wind out of the
appellants' sairls. It 1s, of course, conceivable that the plaintiffs
want to force the AEC 1n this way to adopt a more comservative
attitude in the rule-making procedure than 1%t might otherwise have
done and this would still be a certain partial success for the
environmental protection groups.

Whatever the outcome of the case, the US Appeals Court will
be faced for the first time with the problem not only of having to
help in promoting the adoption of the practice of making certain
assessments concerning environmental protection which has been shown
to be Justified, but also of being obliged to give a decision on the
merits. Does a certain reactor constitute a risk or can 1t safely
be operated® In 1ts fast breeder decision the US Appeals Court
quoted the author of a publication called "Technology Assessment and
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the Law" (8), according to whom safety risks up to now had been
assessed by a small closed circle of experts, each of whom had a
"vested interest in the technology". Bub 1s 1t not also true that
those who support the opposite viewpoint, (we assume here they have
P S T, Rty P Ry, | Tatrarr: on haoa a N"ooatkad Tntamack®?
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Nuclear moratoria at the legislative level are almost a
familiar occurrence i1n the USA, Often the anti-atomic energy propa-
ganda machine tries to make use of the present wide-spread and
frequently irrationally based scepticism of a large section of the
public toward new technological achievements. Nuclear moratoria are
sprouting up like mushrooms in Minnesota, Wisconsin, California -
where they are already in their second generation. After all the
unsuccessful clamouring for morgtoria at the Primaries last summer
fresh attempts are now under way to force a referendum.

There 1s also a similar initiative at the Federal level.
In March Senator Gravel (Alaska) once more introduced a bill in
Congress which he believes will enable all atomic power plants to be
gradually prohibited waithout reducing the energy supply. At any rate
he was more cautious than Nader and his fellow crusaders. His proposal
provides for an "immediate moratorium on the operation, construction
and export of all civilian nuclear fission power plants”; thas
moratorium btolerates exceptions but its ultimate aim 1s to have no
atomic power plants in operation by January 1980.

The new feature here is the attempt by Nader and FOE to
carry through a moratorium with the aid of the courts. If the action
filed before the US District Court had been successful 20% of the
electricity supply to Chicago, for example, would have been immediately
threatened. Florida and the New England states would also have been
hit more than most, so that the common argument that atomic energy
constitutes only 4% of the US electricity supply (and only 1% of the
total demand for energy) has little real significance.

THE CONSEQUENCES

In these conflicts much depends on whether the assessment 1s
objective or not. The point is often made that the various government
bodies lack the necessary neubtrality when weighing up the advantages
and risks of the technologies they sponsor. This 15 a ¢riticism the
AEC often has to face because it is responsible, both for sponsoring
and for exercising control over a technology. Restructuring the
whole regulatory sector last year and recently separating the reactor
safety research unit from the Division of Reactor Development and
Technology were without doubt important steps toward an effectave
davision of these two aspects. Meanwhile, 1n late June
1973, President Nixon made known his intention to retain, as part of
the reorganisation of the whole energy spectrum, the regulatory sector
of the AEC in a renamed Nuclear Energy Commission headed by five
comm1SS1oners. The rest of the AEC was to be combined with the

(8) Green: Technology Assessment and the Law, Introduction and
Perspective 36 Geo. Wash. L. Rev. 1033, 1038 (1968).
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research units of other bodies (such as the Office of Coal Research
of the Department of the Interior, and the National Oceanic and
Atomspheric Administration of the Department of Commerce) to form a
new Energy Research and Development Administration (ERDA). Total
separation of functions would thus be complete. However, this
reorganisation still needs the approval of Congress.

In this respect the German Federzl government was just
ahead of the Americans with its decision to assign the development
functions i1n the field of nuclear energy to the Federal Ministry for
Research and Technology and to incorporate the reactor safety and
radiation protection department into the Ministry of the Interior, a
fact often recognized by Americans over here.

However, neither Calvert Cliffs nor the numerous moratoria
attempts have been able to halt or even slow down the upward trend
of atomic energy. 1972 was by far the most successful year for the
U8 reactor manufacturers with 39 new contracts for atomic power plants,
with a total output of approxamately 42,000 MW. In case the US
Appeals Court should follow i1ts Calvert Cliffs decision in the
moratorium case (safeguarding of the environment despite the energy
crisis) and, contrary to expectations, try to call a halt to further
development, the possibility of examining, 1f need be, the basic
legaslation involved 1s already being considered. After all, ex-AEC
Chairman Schlesinger at the centenary meeting of the American Publaic
Health Society last November stated . "I see no alternative to
nuclear power as supplier of a substantial fraction of the Nation's
rising demand for electricity.”
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INTEENATIONAL SAFEGUARDS ON
THE PEACEFUL USES OF NUCLEAR MATERTAL

R. Rometsch*
Inspector General

International Atomic Enerpgy Agency. Vienna

I. THE ORIGINS OF INTERNATIONAYL SAFEGUARDS

The recognition of the necessity to hold back and keep under
control 1s at least as 014 as the discovery of the apparently unlimited
technical capabilities to extract energy from atomic nuclei. Six months
before the beginning of the second world war, a group of American physi-
cists, also comprising a few Buropeans who had fled from Europe, realised
the possibility of a chain reaction based on uranium fission, discovered
one year earlier in Europe. The new knowledge was not publicised, and
contrary to the usual practice in the scientific world, all those who had
taken part in 1t, decided among them to keep 1t secret, reasoning that
national security might become involved. However, the same cognition was
indeed gained at about the same time and independently in Paris and became
the subject of a patent deposition. Two further years elapsed until any
organised development work on nuclear weapons really started.

The need for secrecy in the development of the atomic bomb
during the war logically led to a strict control on the material. Imme-
diately after the second world war, the Umited States of America still
had the monopoly of the A-Bomb technology; the knowledge of the theore-
tical and practical possibilities of application was however much more
widespread. Confronted with these facts the USA had to decide whether
to renounce any further nuclear development with the hope of limitang
proliferation risks, or to follow the advice of some scientists and
polaticians to release all information on results obtained so far. A
medium way was adopted, consisting in the further development of research
on the peaceful uses of nuclear energy, as an ultimate but not 1mmediate

aim, 1.e. development for weapons and for peaceful purposes continued 1n
parallel.

Since then, the design and implementation of a safeguards
system to prevent or detect diversion of nuclear materaal from peaceful
purposes to military uses has always had a significant place in the
American nuclear energy programme.

The first Resolution on atomic energy which was adopted by
the 1946 General Assembly of the United Nations established a UN Atomic
Energy Commission (UNAEC) which was expected to make proposals "for
control of atomic energy to the extent necessary to ensure 1ts use only
for peaceful purposes; for effective safeguards by way of inspection and
other means to protect complying States against the hazards of violations
and evasions”. This resolution was sponsored Jointly by the Unmited States,
the Soviet Union, the United Kingdom, Prance and Canada and was adopted
unanimously.

* The i1deas expressed, and the facts given 1n thirs article are under

the sole responsaibility of the author.



In the same year a plan was presented, the so-called Baruch
Plan, named after the US delegate to the UNAEC, provading for a complete
international control of nuclear energy, thorough accounting of all
maclear material, and even 1nternationsl ownership of all major nuclear
material for national military purposes, undeniably showed some aspects
of "World Government", alithough lim ted to nuclear energy. The world was
net mpe for 1t; +the prevailing cold war conditions at that period and
the consequential Soviet objections led to failure of the plan. One year
later, the USSR brought forward a counter-proposal of a more limited scope,
which also included the features of an effective international safeguards
system. It was a scheme going far heyond the one finally adopted 20 years
later 1n connection waith the Non-Proliferation Treaty. With the cold war
in full swing 1t had no chance either of being adopted.

1949 saw the first Soviet nuclear tests; party with US
regarding nuclear weapons technology was reached in 1953 waith the explo-
sion of the first thermonuclear bomb in USSR. The same year, President
Eisenhower delivered to the UN General Assembly the since then famous
"Atoms for Peace" message containing an international programme to help
the world"... shake off the inertia imposed by fear and ... make positive
progress towards peace". This would be made possible 1f "... the Govern-
ments principally involved begin now and continue to make Joint contribu-
tions from their stockpiles of normal uranium and fissionable materaals
to an International Atomic Energy Agency”. This proposal was at the
same time committing the United States to permatting international dis-
tribution of fissionable materaal.

The implementation of this new policy made 1t necessary to
introduce basic changes in the US law. The 1954 Atomic Energy Act
empowered the Government to take part in an "international atomic pocl”
and to enter into co-operation agreements with other States on the
peaceful uses of atomic energy.

The provisions of the Act therefore paved the way for
membership of the USA in the future IAEA, and led to the conclusion of
a great number of bilateral co-operation agreements. All such agreements
contained the requirement that no exported equipment or material trans-
ferred would be used for nuclear weapons or any other military purpose,
and foresaw inspections by a US authomty to assure the fulfillment of
this condition.

Early in 1954, following the Atoms for Peace proposal, secret
contacts took place between the Soviet Union and the USA for the founding
of the IAEA, but were unsuccessful. A draft Statute was then prepared
amongst States principally involved in nuclear energy and, after consul-
tations wath the Soviet Union, was submitted on the last day of the first
Atoms for Peace Conference in Geneva (1955) to the then 84 Member States
of the UN.

ITI THE SAFEGUARDS SYSTEM OF THE TAFEA

The Statute of the International Atomic Energy Agency was
approved on 23rd October 1956 by a Conference which was held at the
Headquarters of the United Nations, and came into force on 29th July 1957.
One of the key provisions concerning safeguards i1s contained in Ar-
ticle III.A.5, which authorises the Agency "to establish and administer
safeguards designed to ensure that special fissionable and other materials,
services, equipment, facilities and information made available by the
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Agency, or at its request or under its supervasion or control are not

used 1n such a way as to further any mlitary purpose; and to apply
safegunards, at the request of the parties to any bilateral or multilateral
arrangement, or at the request of a State to any of that State's activitaes
in the field of atomic energy."” Also, Article XII.A of the Statute sets
forth the rights and responsibilities that the Agency has - to the extent
relevant - with respect to any Agency project or arrangement where the
Agency 18 requested by the parties concerned to apply safeguards

The above quotations show that the scope of the TAEA safeguards
activities has finally been confined to Agency-sponsored projects and to
situations where a specific request i1s made by a State, thus veering far
from the comprehensive concepts contained in the Baruch Plan there 1s

n¢ automaticity and Agency safeguards are applied only on the basis of
specific agreements.

Further, the question of sanctions in case of non-compliance
with the undertaking has also been clarified; the only dairect sanctions
mentioned in the Agency's Statute consist in wathdrawing TAEA sponsorship
and requesting the return of the supplied material. All other actions
are left to the UN; the Board of Governors of the Agency would report

non-compliance to all Members, the Security Council and UN General
Assembly.

Under the authority of its Statute, the IAEA set up a1ts

first safeguards system i1n 1961 and later a revised system in 1965, which
was extended in 1966 and 1968. The principles of the system and relevant
procedures are described in a document [INFCIBC/GG/Rev.2). In addation,

a set of provaisions entitled "The Agency's Inspectorate" were given effect
1n 1961 /document GC(V)/INF/39/. The provasions of the above documents
were meant to serve as guidance for the conclusion of safeguards agree-
ments; they would only become legally bindang upon entry into force of
such an agreement and to the extent that they are incorporated therein

Bafeguards were first applied by the TAEA under Project
Agreements for the supply of materials, equipment and facilities made
available by or through the Agency. The scope of safeguards under these
agreements 1s naturally limited to the maternal and items supplied, and
to material produced thereby.

From 1962 on, the United States hegan to transfer to the IAFA
the safeguards responsibilities provided in their bilateral co-operation
agreements. Such transfers are effected through trilateral agreements
with the Agency, the so-called Bafeguards Transfer Agreements which are
optional, and may be limted to certain material or items identified i1n
the co-operation agreement, or may apply to all future transfers of such
material or items.

States may also conclude wath the Agency another category of
agreement, by which they umilaterdlly submit to Agency Safeguards either
certain facilities or nuclear material, or (as was the case of Mexaco in
1968 i1n connection with 1ts obligations under the Tlatelolco Treaty) all
their nuclear activities.

Many agreements of the three above-mentioned types have been
and are being concluded, mainly in respect of Agency progjects, and with
States which are not party to the Non-Proliferation Treaty, they are
always based upon the Agency's Safeguards System as presently laid dowrn
in the document INFCIRC/66/Rev.2.




As of 1st January 1974, there were 12 project agreements,
27 trilateral safeguards agreements, with the USA, the UK., Canada,
France and Australia as supplier States, and 4 unilateral submission
agreements, i1n force wath the Agency.

IIT SAFEGUARDS AND THE TREATY ON THE NON-PROLIFERATTON OF NUCLEAR WEAFONS

In parallel with the development of safegunards agreements with
the Agency, long and difficult negotiations took place about the Non-
Proliferation Treaty. They started with a Resolution by the Irish
Delegation at the 1958 UN General Assembly, and ended successfully ten
years later in the same Assembly, when the text of the Treaty, prepared
by the Disarmament Committee, was adopted by a vote of 95 in favour,

4 opposed and 21 abstentions.

Clearly, the Treaty may be considered as a first successful
effort to turn into concrete measures that part of the initial i1dea of
a worldwide and thorough control of atomic energy which could still be
retained as realistic. Nuclear weaponry of the two super powers had in
the meantime resulted i1n the building up of such an overwhelming mutual
destruction capacity, that a political compromise between all powers for
limiting nmuclear proliferation appeared possible. The main arguments of
opponents and abstainers were based on the fact that the Treaty did not
go far enough, that 1t did not prevent "vertical proliferation", i1.e. the
increase of the nuclear military potential of the nuclear weapon States.
The promise of the Parties to the Preaty, in Article 6 "... to pursue
negotiations 1in good faith on effective measures relating to cessation
of the nuclear arms race ...", has led to the SALT* negotiations, where
some success has been registered.

It 1s important to mention at this point, that the basic
undertaking of the Parties to NPT and hence the objectives of safeguards
in connection waith NPT are somewhat different from those specified 1in
the TIAEA Statute and embodied in earlier safeguards agreements. Under
the latter, nuclear material, facilities, and equipment shall not be
used to further any military purpose, while NPT only prochibits "nuclear
weapons or other explosive devices". Thus, under certain conditions,
nuclear material may be temporarily withdrawn from the scope of applica-
tion of NPT safeguards for certain non-proscribed military applications.

The Treaty also contains an undertalkang of all i1ts Parties
not to supply to any non-nuclear weapon State - whether or not it 1s a
party to the Treaty - certain equipment or nuclear material for peaceful
purposes, except 1f 1t becomes subject to IAEA safeguards. This may be
achieved by means of an agreement concluded between the recipient State
and the Agency. However, not being party to the NPT, the Agency has no
responsibility for ensuring that such agreement 1s concluded. Thas as
the duty of the supplying State.

The way 1in which international safeguards in connection with
RPT were to be implemented was of particular concern to the non-nuclear
weapon States party to the Treaty. In fact, the NPT does not establish
a specific safeguards system, but requires all non-nuclear weapon States
party to 1t to accept TAEA safeguards, by means of agreements to be

* Strategic Arms Iamitation Talks.
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negotiated with the Agency, either individually or collectively, within
specified time-limits. Thus, the Treaty has assigned a significant role
to the IAEA, although the latter, not being a party to the Treaty, has
no power to enforce 1ts provisions. A1l rmghts and obligations of the
States and the Agency must be defined 1n the safeguards agreements.

At the time of the entry into force of NPT, in March 1970,
most of the Governments concerned expressed the view that, given the
importance and the "sensitivity" of the safeguards agreements to be
concluded, the Agency's Safeguards System was insufficiently defined
A1l members of the Agency were therefore invited to take part in a
specially convened "Safeguards Committee", where the decisive criteria
for an 1nternational safeguards system were formulated, as regards in
particular technical effectiveness, credibility, general political accep-
tance, cost, and a number of quantitative details. The result of thas
work was the Agency's document INPCIBRC/153 entitled "The structure and
content of Agreements between the Agency and States required in connection
with the Treaty on the Non-Proliferation of Nuclear Weapons™, which has,
without exception, served as a basis for every agreement concluded thus
far in connection with NPT.

By lst January 1974, 42 non-nuclear weapon States party to
NPT had concluded such an agreement with the Agency, and 29 of these
agreements had entered into force.

IV. FEATURES OF THE TAEA TNTERNATIONAL SAFEGUARDS SYSTEM

The objective of safeguards is defined as the timely detection
of diversion of significant quantities of nuclear material from peaceful
nuclear activaties to the manufacture of nuclear weapons or of cther
maclear explosive devices or for purposes unknown, and the deterrence
of such daversion by the risk of early detection.

To achieve thas, material accountancy should be used as
"a safeguards measure of fundamemtal importance, with containment and
surveillance as important complementary measures". "Containment" relates
to the use of physical barmers, buirlding walls, vessels and tubes as
well as locks, seals and other devices designed to establish that nuclear
maternal enclosed could not have been removed between two checks of the
integrity of the barrier. "Surveillance" includes instrumental and
human observation of material flows, inventory locations and nuclear
processing activaties, to ensure correctness of material balance
accounting.

An 1mportant and novel feature, 1s the formal requirement in
the agreement of a national control as a basis of the international
safeguards work. Each State mmst establish and maintain 1ts own system
of accounting for and control of all muclear material. Safeguards are
to be applied in such a way as to enable the Agency to verify, in ascer-
taining that there 1s no diversion, the findings of the State's system
Thereby unnecessary duplication of the State's accounting and control
activaties shall be avoided.

Thus one of the main functions of the national system 1is the
collection or generation of information and 1ts transmission to the
safeguarding authoraty. The details of the co-operation between the
State system and the international safegnards system are defined 1n the
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"Subsidiary Arrangements" with the State concerned which describe how
the procedures laid down i1n the Agreement are to be 1mplemented to permit
"the Agency to fulfil i1ts responsibilaties 1n an effective and efficient
manner”.

The safeguards system 1tself contains the four main procedural
elements, as in the previous system and in any other safeguards system.
Through INFCIRC/153 they are incorporated into the safeguards agreement
via some 50 detailed articles and then quantified in the Subsidiary
Arrangements. They are- examination of the design of nuclear facilities,
records to be kept by the facilaty operator, reports to be sent to IAEA
and 1nspections to be made by the Agency.

Design information must be provided, to supply the inspectorate
with a defined and limited knowledge of the facilities in which nuclear
material 1s produced, used, processed or stored The design examination
requirement 1mplies verification of the information provided by the State
to the IAEA to ensure that safeguards can be effectively applied at each
facility. It will permit among other things the determination of "mate-
rial balance areas” to be used for IAEA accounting purposes and to select
the "strategic points" at which nuclear material flows and inventories
will be measured or containment will be checked.

Operators of such facilities must keep records on materal
production, change and movement. These records, consisting of accounting
records of all nuclear material subject to safeguards, and of operating
records for facilities conbtaining such material, should be made available
for examination by the IAEA.

Based upon the above records, reports have to be provaded,
on material production, changes and movements to the safeguarding
authorm ty.

Independent veraification by means of inspections i1s carried
out on recorded and reported data by comparing them with the actual
nuclear material flow and inventory. Statistical techniques are applied
for determining location, identity, quantity and composition of nuclear
material subject to safeguards, information 1s collected on the possible
causes of Material Unaccounted For (MUF), 1.e. the difference between the
inventory as established by bookkeeping and the inventory determined by
measurement of all material physically present.

The number, intensity and duration of routine inspections
must be kept to the minimum consistent wath the effective implementation
of safeguards. Criteria for determining the actual inspection effort
within the defined maxamum stipulated in the safeguards agreement, include
the form of muclear material, the effectiveness of the national accounting
and control system, including the extent to which 1t 1s functionally inde-
pendent of the operators' control system, characteristics of the State's
nuclear fuel cycle, the extent to which the State's nuclear activaties
are interrelated with those of other States, and technical development
in the field of safeguards.

There are, of course, a number of boundarmes to the scope
of applaication of safeguards, such as exemptions for small quantities,
non-nuclear use of the material, or termination of safeguards upon
consumption or dilution of nuclear material, etc. The most significant
limatation 1s contained in the definition of the "starting point" of
safeguards, which i1s that point i1n the nuclear fuel ¢ycle at which nu-
clear material becomes subject to safeguards for the first time. Thas

- 71 -



1s gaven as the point where any nuclear material reaches a purity and
composition smatable for fuel fabrication or enrichment. The IAEA also
has the right to 1dentify and verify the quantaity and composition of
nuclear material before and after international transfer. In addation,
the Agency 1s kept informed of the quantity, composition and destination

of nmuclesr matemal whaich hse not reached the "gtartine Prmn'l-" of
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safeguards, when it 1s 1mported or exported by a non-nuclear weapon
State, unless the material is destined for specifically non-nuclear
purposes.

The conclusion of the IAEA's verification activities in a
State 15 a statement 1n respect of each material balance area, of the
amount of material unaccounted for over a specific period, giving also
the 11mts of accuracy of the amounts stated.

From the practlcal p01nt of view, safeguards agreements
concluded bebtween the IABA and States party to NPT and the resulting
inplementation of the TAEA safeguards system and of national systems
appear to provide efficient tools for achieving reasonable assurance of

non-diversion.

The need for internatiocnal safeguards to ensure that nuclear
material will not be daverted from energy production or other peaceful
purposes has been acknowledged at the early stage of the nuclear develop-
ment. However, turning i1t into reality has taken over a quarter of a
century and the future deployment of peaceful nuclear activities still
depends on the political goodwill of nations to accept international
safeguards as a limited but concrete step towards nuclear disarmament
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