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LEGISLLATIVE AND
REGUIL.ATORY

ACTIVITIES

e Finland

RUCLEAR LEGISLATION

Amendment of the Atomic Energy Act of 25th October 1957

The Atomic Energy Act of 25th October 1957, as amended in 1973 and
1975, was again amended by Act No 74 of 21st January 1977, which was
accompanied by an implementing Decree made on the same date.

These amendments came into force on tst February 1977. They concern,
inter alia, enforcement of the bilateral agreement between Finland and
Canada on the use of nuclear materials, equipment and facilities, as well
as exchange of 1nformation between both countries. Furthermore, the
competent licensing authorities have been given wider powers 10 amend
licensing conditions. (A tramslation of the Atomic Energy Act was
published 1n Nuclear Law Bulletin Ho 11).

RADIATION FROTECTION

Order of 14th Pebruary 1975 relating to the competence of the Institute
Tor Radiation Protection

Order 104, made in implementation of Section 3 of Act No 174 of
26th April 1957 on Radiation Protection (see Nuclear Law Bulletin Ko 17)
was published 1n the Fimnish Official Gazette No 100-109 of 18th February
1975 and came 1nto force on 1st March 1975. It lays down that the
Institute 18 competent for issuing the licences, which, under Section 2
of the Act, are required for the production, transport, import, export,
possesgsion and trade in radioactive substances, as well as for the use of
all radiation-generating facirlities and equipment, except for those needed
for medical purposes.

Lacences concerning activities referred to i1n the Atomic Energy
Act of 25th October 1957 will comtinue to be issued by the Ministry of
Trade and Industry.



THIRD PARTY LIABILITY

Nuclear Inability Act of 8th June 1972

Following accession of Finland on 14th January 1977 to the Brussels
Convention Supplementary to the Paris Convention on Third Party Liabilaty
1n the Field of Nuclear Energy (see "Agreemens® in this 1ssue), a Decree
published on 28th January 1977 declared that Sections 30 to 32 of the
1972 Nuclear ILaability Act would come imto force on 14th April 1977, which
13 the date of entry into force for Finland of the Brussels Supplementary
Convention. Furthermore, another Decree of 28th January 1977 also imple-
mented an Act of Tth January 1977 amending Section 30 of the Nuclear
Iiability Act, 1n application of the Brussels Supplementary Convention,
to the effect that individuals having their habitual residence in Finland
are assimilated to Pinnish nationals.

The full text of the Nuclear ILirabilarty Act as amended 1s reproduced
1n the Supplement to this Bulletin.

e France

REGIME OF RADIOACTIVE MATERIALS

Jrder of 28th March 1977 concerning support for uranium prospection

This Order, published i1in the O0fficial Gagzette of 1st Apral 1977,
lays down that undertakings conducting uranium prospecting programmes
will receive subsidies, to be reimbursed in case of success. Such
subsidies will be granted by decision of the Minister of Industry and
Research, following the opinion of the Mining Committee of the Commissariat
3 1'Energie Atomique. In return for this support, the beneficiary under-
takes to propose, in prioraity to meet national needs, 1ts right of access
to the ores mined from the deposit discovered, subject to the conditions
prescribed by the producing country (other than France) regarding the
destination of such production.

o F R. of Germany

RADIATION PROTECTION

Correction of the Radiation Protection Ordinance of 13th October 1976

The Radiation Protection Ordinance described in Nuclear Law
Bulletin No 18 was corrected on 21st January 1977 (BGBl. I, page 184).
The correction replaces, i1n particular, Annex IV containing the exemption
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limits, derived maximum values for annual activity intake by 1innalation ard
aingestion, and derived maximum concentrations in air. A minor errdr was
further corrected on 1st February 1977 (BGB1i. I, page 269).

REGIME OF NUCLEAR TNSTALLATIONS

Nuclear Installations Ordinance of 18th February 1977

The Ordinance concerning the procedure for licensing nuclear
installations pursuant to Section 7 of the Atomic Energy Act (Nuclear
Installations Ordinance) was promulgated on 18th February 1977 and
published in the Federal Gazette of 23rd Pebruary 1977 (BGBl. I, page 280).
A translation of the Ordinance 18 reproduced in the Supplement to thas
Bulletin.

It entered into force, pursuant to Section 22, on 1st March 1977.
On the same date, the Nuclear Installations Ordinance, in the version
published on 29th October 1970 (see Nuclear Law Bulletin Nos 6 and 7),
ceased to have effect.

Pursuant to Section 7, sub-section 4 of the Revised Atomic Energy
Act, the licensing procedure for nuclear installations i1s to be governed
by a statutory ordinance to be 1ssued by the Federal Minister competent
for nuclear safety and radiation protection, at present the Federal
Minister for the Interior, with the consent of the Federal Councail
{Section 54). The same applies to the procedure concerning a provisional
decision under Section 7a of the Atomic Energy Act. This Ordinance 1is
based on the principles laid down i1n certain provisions of the Federal
Act on the Protection Against Nuisances and referred to in Section 7,
sub-section 4 of the Atomic Energy Act.

Following the principles of the Pederal Act on Protection Against
Nuisances, the Nuclear Installations Ordinance contains, in particular,
detailled provisions concernming the application for a licence, the documents
to be submitted on the application and participation by third persons in
the licensing procedure. The new Ordinance streamlines the licensing
procedure by laying down precise provisions on the documents supporting
the application and their public inspection, on the procedural require-
ments for a partial licence and provisional decision and on the publaic
service of summons and decisions, i1f more than 300 persons having lodged
objections have to be served. The position of third persons participating
in the licensing procedure has been improved by public inspection of
adequate documents which inform the public not having a technical back-
ground about the character and effects of the project, and by extending
the inspection period. Purthermore, the provisions on the hearing to be
held i1n order to discuss objections lodged(especially those dealing with tne
object and purpose, the procedure, the role of the presiding officer and
his powers) have been expanded and rmproved.

The first four parts of the Ordinance contain provisions applicable
to all licensing procedures. Part V deals with special provisicns for
partial licences and preliminary decisions, while the sixth part comtains
the final provisions.



THIRD PARTY LIABILITY

1977 Ordinance concerning financial security

This Ordinance concerning financial security pursuant to the Atomac
Energy Act, a translation of which was reproduced in the Supplement to
Nuclear Law Bulletin No 18, was promulgated on 25th January 1977 and
published in the Pederal Gazette on 3rd February 1977 (BGBl. I, page 220).
Pursuant to Section 22, the Ordinance entered into force on 1st March
1977. At the same time, the Financial Security Ordinance, 1n the version
published on 10th November 1970 (see Nuclear Law Bulletin Nos 6 and 7),
ceased to have effect.

o Jtaly

RADTATTON PROTECTION

Decree of the President of the Republic of 25th November 1976 implementing
e Act of 30 December 1971 on the weilare 01 WOTKINg moLhers

DPFR No 1026 of 25th November 1976 published in the Italian Official
Gazette of 16th March 1977 contains the provisions implementing Act No
1204 of 30th December 1971 on the welfare of working mothers. It should
be noted that Section 32 of the Act lays down that within ninety days of
1ts coming into force, special standards will be made in implementation of
the Act by President of the Republic according to propesals by the
Minister of Iabour and Social Securaity. DPR No 1206 provides furthermore
that no working woman may be assigned to activities i1mplying exposure
to radiation, as specified 1n Section 65 of DPR No 185 of 13th February
1964, during pregnancy and for seven months after delaivery.

Ministerial Decree of 2%rd December 1976 updating the list of insanitary
industries

By Decree published in the Italian Official Gazette of 12th January
1977, the Minister for Health approved the updated list of insanitary
indusitries under Section 216 of the Unified Text of Health liaws. Thas
Decree replaces the Ministerial Decree of 12th July 1912 on the subject
and 1ts successive amendments.

This list, divides these 1ndustries into classes 1 and 2, according
to their hazard; nuclear research and power reactors, nuclear fuel
reprocessing and fabrication plants, high and medium level nuclezr labora-
tories are classified as insanitary class 1 industries, while low-level
nuclear laboratories are included i1n class 2. Finally, Section 216 of the
Unified Text lays down that any person engaging in the activities concerned
1s required to notify the competent authority in advance, thus giving rise
where necessary, to a prohibition or to special conditions regarding such
activities.



e Philippmnes

ORGANTSATION AND 3TRUCTURE

Transfer of the Atomic Energy Commission to the O0ffice of the President

By Presidential Decree No 606, (0fficial Gaszette, Volume 70 of
30th December 1974) the Philippines Atomic Energy Commission was trans-
ferred from the National Science Development Board to the Office of the
President. The Commission was created by the Science Act of 1958
(Act No 2067 as amended by Act No 3589) under the supervision of the Boargd.
Presidential Decree No 606 provides that the Commission shall maintain its
powers and continue to discharge the functions given to 1t under the
Science Act of 1958 and the Atomic Energy Regulatory and Liabilaity Act
of 1968. 1In addition, the Decree charges the Commission with other
functions, 1n particular in the field of research and development and
dissemimation of information. The Decree took effect on 1st July 1974

REGIME OF NUCLEAR INSTALLATIORS

1974 Regulations for the licemsing of atomic energy facilities

These Regulations, 1ssued by the Philippine Atomic Energy Commis-
sion pursuant to the Atomic Energy Regulatory and LiabilityAct of 1968 (Act
No 5207 - see Nuclear Law Bulletin No 6) were published in the Official
Gazette, Volume 70 of 3rd June 1974, and entered into force on 18th June
1974.

The general provisions state the purpose and definitions used in
the Regulations, and lay down the general principle that no person shall
start the construction or operation of a production or uwtilisation
facility on any site unless an appropriate licence has been 1ssued by the
Commission 1n accordance with the Regulations. Three different types of
permits and licence are distinguished-

- a provigional permit allowing the starting of construction
of the building foundations;

~ a construction permit for any further construction work;

-~ an operating licence.

Each application for a provisional permit shall include a preliminary site
investigation report describing the safety assessment of the site, together
with a complete i1nvestigation of the geological, seismic hydrological

and engineering characteristics of the site and its environment. The
application must further include a description of the preliminary design

of equipment to be installed for the purpose of maintaining control over
radioactive materials i1n gaseous and liguid effluents produced during
normal operation and possible incidents. The application has further to
1dentify the design objectives and the means to be employed for keeping

levels of radiocactive material and effluents to unrestricted areas as low
as practicably achievable.



The application for a construction permit shall include a prelimin-
ary safely analysis report describing the safety assessment of the site and
the facility. The report has to take account of the Commission's Atomic
Energy Facility Site Criteria, the General Design Criteria for Nuclear
Power Plants, and the Quality Assurance Craiteria for Nuclear Power Plants
and the Emergency Plans for Atomic Energy Facilities which are set forth
in Appendices A to D tec the Regulations. PFurthermore, the application
must be accompanied by an environmental report prepared 1n accordance with
the Commission's Guide for Environmental Considerations (Appendix E).
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analysis report and an updated environmental report. They must also
contain plans for pre-operational testing and 1nitial operations based
on the Commission's "Guide for the Planning and Pre-Operational Testing
Programs" and "Guide for the Imitial Startup Program®.

The Regulations lay down the technical specifications to be proposed
by an applicant for an operating licence, as well as the technical require-
ments regarding effluents from nuclear power plants in addition to the
applicable provisions of the Commission'!s Standards for Protection Against
Radiation.

The standards provided will guide the Commigsion in determining
the granting of a permit or licence and include an examination as to
whether the applicant has financial secur:ity to cover his liabil:ity for
nuclear damage. BEach licence will be issued for a fixed period of taime,
to be specified 1n the licence, which i1n no case shall exceed %5 years
from the date of i1ssuance. Upon completion of the construction or modifi-
cation of the facility, in accordance with the terms and conditions of the
construction permit, and subject to any mecessary testing of the facilaty,
the application shall be referred to the Nuclear Safety Advisory Board
for review; this Board was established under the Atomic Energy Regulatory
and Lrabilzity Act of 1968, At least 30 days notice shall be given on each
such application in a newspaper of general circulation, and a hearing
shall be held upon the request of any person whose interests may be affected
by the application.

The Regulations alsc lay down speclal provisions concerning the
amendment of permiits or licences, revocaiion, suspension, modificaiion
of permits and licences, emergency operations by the Commission and
backfititing.

Further provisions deal with nuclear fuel requirements for facili-
t1es and the application of safeguards in compliance with the intermational
obligations of the Philippines, and the safety transport of radioactive
materials.

Each holder of a construction permit or operating licence 1s
requlred to allow inspection by duly authorised representatiVes of the
Commission of his premises, Tecords, activities and licensed materials
in his possession. He 18 required to maintain records and to report to
the Commission as laid down in the conditions of the permit or licence

or Commission Regulations,



e Sweden

RADIATION PROTECTICON

1975 Circular concerning the licence to possess and use X-ray equipment

for dental diagnog:is

A Caircular of 23rd October 1973 issued by the State Institute for
Radiation Protection deals with the licensing system for possession and
use of X-ray equipment for dental diagnosis. This Circular, which repeals
the previocus Circular of 19th February 195G, was made in implementation of
Act No 110 of 14th March 1958 on Radiation Protection. The Act prescribes
that no radiological work may be carried out without a licence from the
State Institute for Radiation Protection.

REGIME OF NUCLEAR INSTALLATIONS

Act of 1977 on special permits to charge nuclear reactors with nuclear fuel

The Swedish Pariiament, following detailed discussions, recently
approved a bill submitting the supply of fuel for nuclear reactors to a
gspecial permit, subject to the question of reprocessing and final disposal
of i1rradiated fuel being settled, This Act was published in the Official
Gazette of 3rd May 1977 and came into force on 17th May.

According to the genexrally accepted principle that any person
carrying out industrial operations should also be responsible for ensuring
that any problems arising from such operations are solved, the Act lays
down that, prior to the entry into service of a nuclear reactor, adequate
guarantees must be gzven concerning the safe handllng of the waste pro-
duced b:y’ its operation. Consequenu....y, a special permit must be obtained
before any future reactor 1s commissioned, apart from the licensing
regime applicable to all nuclear 1nsta11at10ns in Sweden. This permit
w1ll only be granted 1f the nuclear operator produces a contract which
adequately provides for the reprocessing of spent fuel and indicates
satisfactory conditions for the final storage of high-level wastes resulting
from such reprocessing or, 1f there are no plans to reprocess the

irradiated fuel, proposes satisfactory conditions for final storage of
such fuel.

Special provisions are laid down concerning reactors, the

congtruction of which has heen r-nm'rﬂn'i-oﬂ on the date of nﬂnn+1 on of the

[FB 8 %=1

Act, but which have not yet come into service. Thear 51tuatlon nust be
put right before the end of 1977.

However, owners of reactors which are being, or have been constructed
may not be able to comply with these new stipulations, although before
adoption of this Act, they had obtained a licence to comstruct or operate
the reactors concerned, and this situation has raised the question of
their compensation. The Act provides that a reactor operator will be
entitled to compensation from the State 1f he has been refused this
special permit or if the stipulations i1n the new Act will mean that in
practice he has bhad to give up applying for this permit.

- 10 -



THIRD PARTY LIABILITY

Amendment of the 1968 Nuclear Iaability Act

The "Texts" Chapter of this i1ssue contains a transglation of the
Sections of the Act which were amended by Act No 249 of 29th May 1974 to
enable Sweden to ratify the 1971 Brussels Convention Relating to Civil
Tnabailaty 1n the Field of Maritime Carriage of Nuclear Materaial.

NUCLEAR-POWERED SHIPS

Extension of the Act on compensation for damage caused by the operation
0f nuclear snips

Act No 1001 of 2%rd December 1976 extended the wvalidity of
Act No 158 of 17th May 1963 on compensation for damage caused by the
operation of nuclear ships, which after having already been extended 1in
1970 and 1973 was due to expire on 3718t December 1976. The Act will now
remain in force until 31st December 1979. It 1s recalled that legislation
on the third party liabirlity of operators of nuclear ships 1s based
largely on the provisions of the old Act of 3rd June 1960 on the third
party liability of coperators of land-based nuclear installations, whose
provisions therefore apply, mutatis mutandis, to operators of nuclear
ships (see Nuclear ITaw Bulletin Nos 7 and 13).

e Switzerland

REGIME OF NUCLEAR INSTALLATIONS

Draft Order Supplementing the Act on Atomic Energy

The situation i1n the nuclear field has evolved considerably at
many levels since adoption in Switzerland of the Basic Atomic Energy Act
in 1959, This 138 why the need for an overall revision of this Act was
decided 1n 1975. To this effect, the Federal Department of Transport and
Communication and of Energy, in consultation with the Federal Council,
instructed an Expert Committee to prepare this revision for eventual
submission to the Federal Assembly (Parliament). However, in view of the
rmportance and length of the exercise, as well as the procedural delays
required for 1ts adoption, the Expert Committee consrdered that since
certain parts of “»e Act needed to be revised urgently, 1t might be
possible to make amendments to the present Act by means of a Federal Order
of a general scope, pending adoption of the revised Act. The draft Order
18 presently being considered by the various competent bodies and certain
of 1ts provisions have not yet been finalised.

The need to revise the 1959 Act 18 based on the following considera-
tions, Switgerland has signed the 1960 Paris Convention on Third Party
Liability 1in the Fireld of Nuclear Energy and the 1963 Brussels Convention
supplementing 1t. The two Conventions came into force in 1968 and 1974
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respectively and when Switzerland ratifies them, the 1959 Act must be
adapted accordingly. Also, large sectors of the population contend that
the present licensing procedure makes no provision for consultation of tne
public concerned, who do not have access to sufficient information and
camnot defend their interests. Although consequent application of the
Federal Act of December 1968 on administrative procedures might well enanle
adaptation of the licensing procedure to more modern legal concepts, 1t

1s not totally suited to the specifications required for each particular
licence; consequently, certain standard procedures are considered essen-

A T
Licdls

The 1959 Act presently provides that the applicant 1s entitled to
a licence provided the legal requirements, mainly regarding safety, are
met. However, given the present climate, 1t 1s felt that the competent
licensing authority should be empowered to refuse construction of more
nuclear power plants than are actually needed 1nthe overall context of
energy requirements. This concept has led various circles to ask for
imsertion of a provision to the effect that no nuclear power plant can
be constructed unless 1t meets a need.

Finaily, the present Act 18 silent on certain problems or does not
soive them satisfactorily, those being, inter alia, the relationship
between the federal and the cantonal authorities, radicactive waste dis-
posal and dismantling of decommissioned nuclear installations.

It 1s now considered 1n Switzerland that the licensing of nuclear
power plants and other nuclear installations has highly polltlcal
connotations, and that the decision-making process in this field should
be adapted to this evolution. The Expert Committee therefore proposes
that the competent authority should be either the Federal Assembly, or
alternatively, the Federal Councal.

The authority competent for licensing of nuclear power plants and
for fixing the safety conditions should also determine whether the
projected plant meets a need 1n the overall context and should alsoc assess

all the interests involved. Therefore, the Committeel!s proposed Crder
includes a provision whereby a general licence may be refused or made

2o Vas Wi a T s —— A R - i i ia

subject to certain reqnlrements to meet the publlc interest as laid down
by the 1959 Act and may alsoc be refused 1f 1t does not meet a need

The licensing procedure for electricity generating plants 1is
presently entrusted to the Department of Transport and Communications and
of Energy, while that for other nuclear establishments, e.g. Tresearch
reactors, radioactive waste storage facilities etc 1s entrusted tc the
Office of Energy Economy. However, given the political evolution, the
Expert Committee considergs that, as mentioned above, the licensing of
nuclear installations should henceforth be the responsibilaity of a

nolitacal anthoraty namalvy +tha Paderasl Couneil or the Pederal Assembly

with a preference for the firat alternative, since the Federal Council
is responsible for impiementing Pederal laws, and the procedure before
the Counc:il 1is faster,

’

However, parliamentary interventions, public petitions and
mmitiatrves at cantonal and federal level ask for greater participation
by the public 1n nuclear decisions and this concern might therefore be met
1n part by entrusting the decision-making task to the Federal Assembly.

In the light of the above, the Expert Committee believes that the licen-
s1ng procedure should therefore be amended to i1nvolve the public further

mw s Annrtaran_malame mwmanan

LaL \tuU Ucuvilolvii—uiah LLE HLU\-GSQ.
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The draft Order simply regulates the overall licensing procedure
and prescribes a general licence for construction of a nuclear installation.
It provides for publicatron of the application for a general licence Lo
enable all interested parties to put forward their objections. Further-
more, the consultation procedure, presently limited to the Canton siting
the plant will be extended to the other Cantons concerned. It is
considered that these provisions are sufficient in this respect for the
time being since the Federal Act on administrative procedures applies
and the Federal Council 1s empowered to enact other procedural measures
1f required.

The draft Order therefore lays down the conditions of the general
licence covering the following the site and outline of the project, and
in the case of a nuclear reactor, its type, approximate power, principal
cooling system and plan of buildings. This licence must be granted prior
to the other licences, which are of a technical nature (construction,
entry into service and operation) which will continue to be granted in
compliance with the provisions of the 1959 Act. The present procedure
for site approval does not require consideration of the need for or
desirability of the installation for supplying electrical power or heat
to Switzerland or to a particular area. This possibility is provided
under the draft Order which alsc prescribes assessment of the wvarious
interests i1nvolved; and consequently this general licence will have a
greater scope than the present procedure for site approval.

The application for a general licence will be published and
submitted to public enquiry, under the responsibility of the Federal
Council, which will order the required investigations and prepare a general
report i1ncluding 1ts decisions on the objections put forward. According
to which will be the competent authority, 1t will either submit the file
to the Federal Assembly or take the final decision 1tself.

It should be noted that a general licence will not be required for
plants or reactors in operation or for projectis having obtained saite
approval and a construction licence, while an assessment will be made
concerning the need for projects having simply obtained site approval.

In essence, this general licence will therefore replace the approval
procedure according to current legislation without in fact repealing 1+t.

Finally, the period of wval:idity of the Order, which 1s presently
being considered will be limited to 31st December 1982, by which time the
overall revision of the 1959 Act should be complebed. If work progresses
normally, in view of 1ts brevity andits limited duration, 1t 18 envisaged
that the Order will enter intc force early in 1978, even taking a
referendum into account.

® United Kingdom

ENVIRONMENRTAT, PROTECTION

The Control of Pollution (Radicactive Waste) Regulations 1976 (Statutory
strument o

The discharge into a public sewer of trade effluent from trade
premises 13 governed by Sections 43 and 44 of the Control of Pollution
Act 1974, under which water authorities 1n England and Wales have certain
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powers to regulate such discharges. Thege provisions have not however
applied hitherto to radioactive waste, the disposal of which requires the
authorisation of the Secretary of State for the Enviromment (and for
Wales, the Secretary of State for Wales) and, in certain cases, the
Minister of Agriculture, Fisheries and Food, under the Radioactive
Substances Act 1960. The present Regulations apply Sections 43 and 44 of
the 1974 Act to radivactive waste so as to give water authorities contrcl
over liquid discharged i1nto their sewers notwithstanding that 1t contains
radiocactive waste, while retaining the Secretary of State's power to
control the disposal of the radiocactive parts of such waste under the
1960 Act.

THIRD PARTY LIABILITY

The Congenital Disabilities (Civil Inabilaty) Act 1976

This Act now governs civil liability where a child 1s born disabled
in consequence of some person's fault. Sections 3 and 4 of the Act amend
the Ruclear Installations Act 1965 so that children born disabled in
consequence of a breach of duty under the 1965 Act may claim compensation.

The Act gives effect to recommendations i1n a report on 1njuries to
unborn children published in 1974 by the Law Commssion, a body set up by
statute 1n 1965 for the purpose of promoting the reform of the law.

Section 1 of the 1976 Act sets out the general rules which are to
govern liability when a child 18 born disabled as the rTesult of an
occurrence before its birth. This 1s a matter which hitherto has been
governed by the common law of Fngland.

Section 3 amends the Nuclear Imnstallations Act 1965 - the Act which
gives effect 1n the United Kingdom to the Paris Convention on Third Party
ILiability i1n the Field of Nuclear Energy. In general it follows the
provisions of the gemeral rules laid down in Section 1, but begins by
providing that these general rules dc not i1n themselves affect the
operation of the special regime of liability laid down by the 1965 Act

Section 3(2) then provides that anything which -
(a) affects a man 1n his ability to have a normal healthy child,
or

(b) affects a woman in that ability, or so affects her when she
18 pregnant that her child 1s born with disabilities which
would not otherwise have been present,

18 an "injury" for the purposes of the 1965 Act, so that the persons
concerned will be able to recover compensation for that injury under the
1965 Act from the operator of the nuclear installation concermed, 1f they
can establish that they have been affected 1n this way and that the cause
was a nuclear occurrence or an emission of l1onizing radiations for which
the operator 1s liable under the 1965 Act. A woman who 1s i1nvelved 1in
such an occurrence or em:rssion while she 1s pregnant, with the result that
her child 1= borm disabled, will be regarded as having been 1njured even
1f she has herself suffered nc physical or mental injury.

It 1s thought that in both cases the plaintiff would, even before

the 1976 Act, have been able %0 establish injury in such circumstances,
but this provision sets the matter beyond doubt.
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Subsection (2) of Section 3 also prevents the defence being raised,
in response to a claim made by a child under Section 3(3) on the ground
that he was born disabled "as a result of an injury to either of his
parents”, that the child's disability was not the result of an injury to
the mother since the motherts health was not i1mpaired by the nuclear
incident.

Section 3(3) gives a cause of action to the disabled child. It
provides that 1f a child 1s born disabled as the result of an injury to
either of 1ts parents caused in breach of a duty imposed by any of
Sections 7 to 11 of the 1965 Act (under which the operator of a nuclear
installation 1s required to secure that nuclear incidents do not cause
injury or damage), the child's disabilities are to be regarded under the
subsequent provisions of the 1965 Act, dealing with compensation and other
matters, as injuries caused on the same occasion, and by the same breach
of duty, as was the injury to the parent.

The child will thus be able to recover compensation from the
operator despite the fact that the child was not legally in existence as
a person at the time of the nuclear incident and could not therefore have
been owed any duty by the operator.

It 1s provided in Section 4(1) that "born disabled" in this context
means being born with any deformity, disease or abmnormality, including
predisposition (whether or not susceptible of immediate prognosis) to
physical or mental defect in the future; and Section 4(2) provides that
"porn" means born alive, the moment of a child!s bairth being when 1t first
has a 1ife separate from 1ts mother

Section 3(4) then goes on to deal with the subject of contributory
fault. Under Section 13(6) of the 1965 Act compensation may be reduced
by reason of the fault of the claimant only to the extent that the cause
of the injury i1s attributable to an act of the claimant committed with
the 1ntention of causing harm, or with reckless disregard for the
consequences. The 1976 Act now provides that the child's compensation
under Section 3(3) may similarly be reduced where the child's disability
was caused by the deliberate or reckless act of his parent.

Section 3(5) develops thia further by providing that no compensation
ghall be payable to the child 1f the injury to the parent preceded the time
of the child's conception, and at that time either or both of the parents
knew the risk of their child being born disabled.

Section 4(4) provides that no compensation for loss of expectation
of life may be recovered unless the child survives birth for 48 hours.

Section 4(6) enables the provisions of Section 3 to be extended by
Order in Council to any of the Channel Islands, the Isle of Man or to any
other territory outside the United Kingdom for the international relations
of which the Government of the Un:ited Kingdom are responsible.

Section 6(2) provides that the 1976 Act extends to Northern Ireland
but not to Scotland. The 1965 Act extends to the whole of the Unaited
Kingdom, but the Scottish Law Commission has advised that under the law
of Scotland, which 1s not the same as the law of England, a child born
disabled i1n the circumstances described in Section 3 would be able to
recover compensation.
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e United States

ORGANISATION AND STRUCTURE

Permination of the Joint Congressional Committee on Atomic Energy

The Joint Committee on Atomic Energy (JCAE) was established by
Sectron 150f the Atomic Energy Act of 1946 and retained in Sections 201
to 207 of the Atomic Energy Act of 1954. The Committee 1s composed of
nine members of the House of Representatives and nine members of the
Senate. It 1s authorised to oversee activities of the Ruclear Regulatory
Commission (NRC) and the Energy Research and Development Administration
(ERDA), and to make continuing studies of the problems relating to the
development, use and control of atomic energy. For this purpose, the
Committee may conduct hearings and request information from all government
agencies., NRC and ERDA shall keep the Committee fully and currently
informed with respect to their activities. A1l bills, resolutions and
other matters in Congress relating pramarily to NRC and ERDA, or to the

development, use and control of atomic energy are to be referred to the
JCAE.

In January 1977, the House of Representatives adopted a resolution
removing all legislative authority from the JCAE and distributing 1t
among five Standing House Committees. As regards NRC, the Committee on
Interior and Insular Affairs and the Committee of Interstate and Foreign
Commerce are given Jurisdiction over the regulation of nuclear facilities
The House International Relations Committee will have jurisdiction over
the non-proliferation of nuclear technology and nuclear hardware, as well
as for all agreements for co-operation in the export therecf.

With respect to ERDA, the Science and Technology Committee will have
legislative authority over all energy research and development while the
Interstate and Foreign Commerce Committee?s Jurisdiction and that of the
Interior and Insular Affairs Commttee will cover research and development
projects. The Armed Services Committee will exercise legislative juris-
diction over military applications of nuclear energy. The International
Relations Committee has the same Jurisdiction as i1n the case of NRC

Cn 4th February 1977, the US Senate passed a resolution reorganising
the Senate!s Committees. The reorganisatron became effective on 11th
February 1977. The new Committee on Environment and Public Works has
Jurisdiction over US nuclear energy matters which includes non-military
environmental regulation and control of nuclear energy, environmental
policy and environmental research and development. The new Committee
on Energy and Natural Resources has responsibility for nuclear research
and non-military nuclear research and development. Jurisdiction of the
Committee on Foreign Relations covers intermatiomal aspects of nuclear
energy, 1ncluding nuclear transfer policy. The Commititee on Armed
Services has legislative authority over national security aspects of
nuclear energy. Finally, the new Committee on Governmental Affairs shares
Jurisdiction over the organisation and management of US nuclear export
policy with the Poreign Relationa Committee.

As the JCAE was established by the Atomic Energy Act as a Joint
Congressional Committee, 1ts formal termination will require an amendment
to this Act. Appropriate Commttees have been charged with preparing
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legislation to that effect by 1st July 1977. Until the JCAE's statutory
authority 1s terminated, the provisions of tThe Atomic Energy Act cited
above, remain in effect. They will, however, have no practical signifi-
cance as no legislation can be referred to JCAE according to the resolu-
tions. At present, the JCAE has five Senate members, but no House members
and has not been organised for the 95th US Congress.

THIRD PARTY LIABILITY

Implementation of legislation amending the Price-Anderson Act

Nuclear Law Bulletin No 18 describes the rules which the Nuclear
Regulatory Commission (NRC) proposed to adopt in order to implement thas
legislation by amending Title 10 Code of Federal Regulations, Part 140
(10 CFR 140), entitled "Financial Protection Requirements and Indemmity
Agreements", These rules have now been published in the Federal Register,
Volume 42, No 1 of 3rd January 1977, pages 46 et seq., and will become
effective on 1st August 1977. The rules adepted are the same as the
proposed ones described i1n Nuclear Law Bulletin No 18.

Increase of nuclear liability and property insurance coverage

The two nuclear liability insurance pools, the Nuclear Energy
Liability-Property Insurance Association (NEL-PIA) and the Mutual Atomic
Energy lLiability Underwriters (MAELU), have announced that they have
increased, as of 1st January 1977, their combined underwriting capacity
for nuclear third party liability from$125 to $140 million. The property
pool coverage will increase from $175 million to $220 million. The imple-
menting amendments to 10 CFR 140 were published in the Federal Register,
Volume 42, No T4 of 18th Aprail 1977, pages 20139 et seq., and became
effective on 1st May 1977.
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CASE LAW AND
ADMINISTRATIVE
DEICTSIONSS

CASE LLAW

o Norway

LIABILITY FOR DAMAGE CAUSED BY MEDICAL X-RAY TREATMENT*

On 17th Aprail 1975 the Local Court of Aalesund pronounced judgment
in a case involving damage claims for personal injury

The facts of the case may be summarised as follows. On 28th June
1966 Mrs Arna Istad consulted a chief physician at the Aalesund Hospital,
Johannes Sloerdahl M.D., in his private practice about some protruding
blocdvessels (cavernous haemangiom) on the sides of her nose and arcund
her nostrals. Dr Sloerdahl gave her X-ray treatment. The patient then
developed a skinless wound which rendered a yellowish green matter. The
wound was later on covered by a sort of "cake" under which the red flesh
showed, and some wartlike growths developed on the right side of Mrs Istad's
nose. Mrs Istad twice consulted the State Hospital in Oslo in order to
obtain plastic surgery, but the doctors found that such surgery was not
indicated, as there was little hope of bettering the appearance of the
nose. Mrs Istad was greatly bothered by the disfigurement, and she
eventually underwent plastic surgery performed by a specialist in Oslo
Four operations were performed - from September 1971 to January 1974

Mrs Istad brought proceedings against the widow of Dr Sloerdahl,
who died in January 1974 leaving his estate in the possession of his
widow. The plaintiff claimed compensation for damages - material and
non-material. The plaintiff contended that Dr Sloerdahl was guilty of
gross fault as Mrs Istad had suffered physical injury and disfigurement
and mental injury as a result thereof, from the X-ray treatment he had
given her. As to the economic damages the plaintiff's claim included past
and future costs of cosmetics, medical examinations and itreatment and
expenses connected therewith, and compensation for loss of income due to
her physical and mental injury and the medical treatment of the ingury,
limited to a total of N.kr. 100,000. The plaintiff furthermore claimed
compensation for non-material damages (satisfaction) on account of her
disfigurement and the physical and mental pain and suffering that had been
inflicted upon her, limited to W.kr. 50,000.

* Note communicated by the Norwegian authorities.
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The defendant admitted negligence, {thus admitting liability as far
as economic damages were concerned. The defendant denied gross fault,
thus not admitting liability for non-material damages, which according to
Norwegian law may be granted by the courts only when the injury was caused

intentionally or through gross fault, and even then sublect to the Court's

discretion. The defendant contended that the economic damages diad not
reach the amount claimed by the plaintiff and left the amount to be decided
by the Court.

At the time of the proceedings Mrs Istad's appearance had bettered
considerably, due mainly to the last plastic surgery. She was however to
undergo plastic surgery for a fifth time. The danger of malign develop-
ment was considered to be small by the doctors who had been involved 1in
the examination and treatment of Mrs Istad; regular controls and ordinary
watchfulness were thus regarded as an adequate precaution in this respect.

The Court found that the cause of the injury was that the patient
had received an overdose of radiation. Dr Sloerdahl having deceased the
Court relied on his letters to the insurance company that held his
liability insurance, for the facts about the treatment. Dr Sloerdahl's
intention was to give Mrs Istad a series of three X-ray treatments, giving
her the first time a 65-second dose of 500 R on each side of the nose,
using 40 kV, 15 mA, at a focusing distance of 10 cm from the skin. The
radiation was given through a leadglass tube with an orifice of approxi-
mately 2.5 cm using a 54 mm aluminium filter. He had bought new X-ray
equipment 1n 1949 and he had used 1t 1n his private practice ever since,
without accident. His only explanation as to what might have happened
when he treated Mrs Istad, was that he must have forgotten to ingsert the
filter. Mrs Istad's testimony did not bring any anformation that might
indicate another explanation. The Court thus held this explanation to
be true.

The Court did not find that Dr Sloerdahl, although he had admitted
in his letters to having committed a fault, was guilty of gross negligence.
This kind of accident or fault, the Court stated, will invariably happen
every conce 1n a while when a great number of treatments are performed,
even when performed by a trained and experienced specialist such as
Dr Sloerdahl - a physician since 19%6 and a radiologist since 1949.

The Court also noted that according to Norwegian law 1t takes a
very clear case of negligence to Judge a physician liable for injuries
inflicted 1n connection with medical treatment. On these grounds the
Court stated that Dr Sloerdahl had not committed a gross fault, and
compensation for non-material damages was thus not awarded.

As to compensation for economic damages, the Court examined the
costs and expenses that Mrs Istad claimed were due to the injury. The
plaintiff could show little proof as to the amounts involved, and the
Court thus had to make an estimate. The Court ruled that the defendant
should pay N.kr. 33,000 to Mrs Istad.

The Judgment has not been appealed and 1s thus final.
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e United States

UNCONSTITUTIONALITY OF SECTIOE 170(e) OF THE PRICE-ANDERSON ACT

1. By memorandum of decision dated 31st March 1977, the United States
District Court for the Western District of North Carolina, Charlotte
Divaision, held and declared that the provisions of 42 United States

Code (U.S.C.) Section 2210(e) /Section 170(e) of the Atomic Energy Act/
and any other provisions necessary tc¢ implement the $560 million limitation
of liability were unconstitutional and unenforceable insofar as they
applied to nuclear incidents occurring inside the United States (Carclina
Envirommental Study Group, Inc. et al, vs United States Atomic Ener
Commission et al.). +The impact of the decision 1S bDeing studied by the
defendants, and 1t 1s likely that it will be appealed to the US Supreme
Court.

2. In 1ts pertinent part, Section 170(e) of the Atomic Energy Act
as amended provides as follows:

"The aggregate 11ability for a single nuclear incident

of persons indemn:fied, i1mcluding the reasonable costs

of i1nvestigating and settling claims and defending suits

for damage, shall not exceed (1) the sum of $500,000,000
together with the amount of financial protection regquired

of the licensee or contractor or (2) if the amount of

financial protection required of the licensee exceeds $60,000,000,
such aggregate liability shall not exceed the sum of $560,000,000
or the amount of financial protection required of the licensee,
whichever amount i1s greater: Provided, that in the event of

a nuclear incident involving damages in excess of that amount

of aggregate liability, the Congress will thoroughly review

the particular incident and will take whatever action is

deemed necessary and appropriate to protect the public from

the consequences of a disaster of such magnitude: ..."*

3. The plaintiffs in this case are the Carolina Envircnmental Study
Group, the Catawba Central Labour Union and 36 individuals. The
defendants are the former United States Atomic Energy Commission and 1ts
then Commissioners, as well as the Duke Power Company. This Company has
harnessed many miles of the Catawba river in North and South Carclina with
numerous dams to supply water for a number of conventional and nuclear
power plants. In South Carolina, 1t operates a nuclear power plant at
Oconee (three pressurised water reactors of 871 MWe each) and has begun
constructing another nuclear power plant at Lake Wylie some 15 miles
south-west of the city of Charlotte with a population of 300,000; the
latter plant (with eventually two PWRs each 1153 MWe) 1s called the
Catawba nuclear station. In North Carolina, the Duke Power Company 1s
constructing the McGuire nuclear power plant (two PWRs 1180 MWe each)
situated at Lake Norman about 17 miles north-west of Charlotte. Within

a 50 mrle radius of each plant, the present population i1s about 13 million

4. In 1ts opinion, the Court first describes the nuclear power plants
1n question and their i1mmediate and potential effects on plaintiffs and

thelr envairomment. A large portion of the opinion 1s devoted to evadence
concerning the likelihood of a major accident and the extent of resulting

* The text of the amended Price-Anderson Act is reproduced as a Supple-
ment to Nuclear Law Bulletin No 17.
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personal injury and damage. The estimates of the Rasmussen Study* are
cited 1n extenso as well as expert witnesses criticising the results of
the Study. In conclusion, the Court found that the probability of a
major nuclear incident causing damage exceeding the $560 million limit

of the Price-Anderson Act was real. A core melt at the nuclear power
stations 1n question could "reasonably be expected to produce hundreds

and thousands of fatalities, numerous i1llnesses, genetic effects of
unpredictable degree or nature for succeeding generations, thyroid ailments
and cancers 1n numerous people, damage to other life and widespread damage
to property. Areas as large as several thousand square miles might be
contaminated and require evacuation."

Relying on testimony before the 1956/57 hearings of the Joint
Committee on Atomic Energy preceding the adoption of the Price-Anderson
Act, the Court found that the limitation of liabil:ity established by the
Act was a condition precedent for the construction and operation of
nuclear power plants.

5. The Court then proceeded to examine the three legal 1ssues presen-
ted by the case. Firstly, 1t declared that the plaintiffs have

"standing to sue", 1.e., to bring the action 1n order to test the
constitutionality of the Price-Anderson Act. "Standing to sue", the

Court said, 15 a requirement that the plaintiffs have been injured or have
been threatened with injury by the governmental action complained of.

Such standing was dependent on the facts, and the Court held that the
following facts were relevant in the particular case:

(a) The McGuire and Catawba nuclear power plants would not
be under construction and would not be likely to operate
without the guarantee of limited liability provided by
the Price-Anderson Act.

(b) The operation of these plants would cause present and
certain mnjury to the plaintiffs by the release of small
but regular amounts of radiocactivity.

(c) The plant operation would substantially increase temperature
of the waters and the lake and thereby disturb the balance
of animal and plant life as well as diminish the recreational
value of the lake.

(d) The threat and present fear of catastrophic incidents was
real and obj)ectively reasonable, There was the real
possibility that an incident could occur which would breach
the containment building, contaminating wide areas and
creating injuries and property damage. There was also the chance
of a core melt resulting in discharge of large quantities of
contaminants over a wide area.

(e) Some of the plaintiffs lived within half a mile or less of
the reactor site and one had already moved away because
of the plant being constructed. The city of Charlotte was
only 16 or 17 miles respectively from the two plants under
construction and would therefore be exposed to unfavourable
winds blowing from either direction.

* Reactor Safety Study, An Assessment of Accident Risks in U.S.
Commercial Nuclear Power Plants, WASH-1400 (NUREG-75/014), United
States Nuclear Regulatory Commission, October 1975.

- 21 -



(f) Without even considering property damage, 1t would appear,
in the light of recent awards for death and personal injury,
that compensation for death or major injuries to 500 or 1,000
people could preoduce damages vastly exceeding $560 million.

6. The Court held, secondly, that the case presented a "live contro-
versy ripe for decision". The plaintiffs suffered two kinds of injuries
On the one hand, there was the present everyday inJjury through heat and
radration originating from an operating nuclear power plant. On the cther
hand, there was the reasonable possibility of a nuclear incident causing
injury for which they would not be fully compensated as a result of the
liability 2irmit of the Price-Anderscn Act. Under the law of North
Carclina, the right of action arcse as soon as a wrongful act had created
1njury however slight. If a suit were not brought within the three year

period set by the statute of limitation, the plaintiffs! action might be
barred.

1. The Court declared, thirdly, that the Price-Anderson Act was
unconstitutional as 1t violated the equal protection and due process
provisions of the Fifth Amendment to the United States Constitution.*

(a) It violated the due process clause because 1t allowed the
destruction of the property or the lives of those affected
by a nuclear catastrophe without reasonable certainty that
the vietims would be justly compensated. The amount of
compensation was not rationally related to the damage, while
the likelihood of a major catastrophe might be very low, the
resulting damage might nevertheless far exceed the liability
limits laid down by the Price-Anderson Act. These limits
tended, contrary to the purpose of the Atomic Energy Act, tc
encourage 1rresponsibility in matters of safety and environ-
mental protection. The argument put forward by the defendants
that the limitation of liability was justified by an exchange
of burdens and benefits in the sense that victims would be
compensated for this 1limt by a certainty of recovery was
rejected by the Court. The operators gave up nothing of
consequence when waiving certain defences in indemnity
agreements with the AEC (now KRC) /see Section 170{(n){(1)
of the Atomic Energy Act/. TUnder the law of North Carolina,
persons engaged 1in ultrahagardous activities incurred strict
liability, in accordance with the precedent laid down by the
British case of Rylands v Fletcher. Consequently, the
defendants gave up nothing of value when waiving the defense
of neglaigence. The same was true for a defense based on
the North Carolina Statutes of limitation. PFurthermore, power
companies did not enjoy governmental or charitable immunity.
The Price-Anderson Act afforded neither promptness nor
certainty of recovery. Whenever a competent US District
Court determined that liability from a nuclear incident
might exceed the limit of $560 million, payments exceeding
15% of that limt might not be made without Court approval,
and no payments above this could be made unless in accordance
with an approved distribution plan, due account being taken
of future claims /Section_170(o0) of the Atomic Energy Act,

42 U.5.C. Section 2210(0)/. Under this procedure, claims
could not be settled on eir merits, but would rather be
compensated in terms of a proportion of the available funds,
thus bearing more relationship to the number of people injured
than to the severity of the injury. A further problem of the

* This Amendment, 1n 1ts pertinent part reads as follows: "No person
shall ..... be deprived of life, liberty or property wathout due

process of law; nor shall private property be taken for public with-
out jJust compensation."
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Price-Anderson Act was to be found in the fact that the
liabilaity limit was absolute and applied even 1f a nuclear
catastrophe was caused by wilful conduct or gross negligence.

The expectation that Congress might make some relief 1mmedi-
ately available under Section 170(e) of the Atomic Energy

Aect would still leave the Act short of providing the "reasonable,
certain and adequate provision for obtaining compensation"

which due process of law reguired.

(b) The Act violated the equal protection requirement included
within the due process clause of the Fifth Amendment because
1t placed the burden of a benefit to the whole society -
the encouragement of nuclear power generation - on an arbitrarily
chosen segment of society, namely those injured by a nuclear
catastrophe and who happened to live in the areas touched
thereby. The Act airrationally and unreasonably placed a
greater burden on persons damaged by nuclear incidents than
on those damaged by other types of incidents and involving
power companles. Jt relieved the owners of power plants of
their responsibility and placed the loss upon the victims
of nuclear incidents, who, by definition, were least able to
stand such loss. ILimitation of liability was unnecessary
to serve any legrtimate public purpose. Other arrangements
could easily be devised such as a liability pool with
contributions from all power companies building or operating
nuclear power stations. This would place finamcial responsi-
bility on the power company stockholders and customers who
profited most directly from any improvement in the costs
and usefulness of electrical power. Another rational alterna-
tive would provide for payment of nuclear damage out of the
Federal Treasury, thus spreading the loss among those who
benefited indirectly by having the nation's power supply
inereased, as well as among those who benefited directly.

This reasoning was 1n line with %two recent decisions by
state supreme courts which had declared invalid state statutes
limiting recovery for damages caused by medical malpractice.

SHIPMENT BY ATR OF PLUTONIUM AND HIGHLY ENRICHED URANIUM - STATE OF
NEW YORK VS, NUCLEAR REGULATORY COMMISSION ET AT,

1. This case arose under the National Environmental Protection Act of
1969 (NEPA). The plaintiff-appellant, the State of New York, brought a
consolidated appeal from three interlocutory orders of the US Dastrict
Court for the Southern District of New York. These three orders refused
two requests by the appellant for preliminary injunctive relief, demied
appellant's motion for summary judgment, and granted a motion to dismiss
made by two of the defendants-appellees.

The US Court of Appeals for the Second Circuit, by judgment of
14th February 1977, affirmed the District Courtfs orders refusing to
grant preliminary injunctions and dismissed the two appeals against the
order denying appellant's moition for summary jJudgment and the order
granting the motion to dismass.

2. In May 1975, the plaintiff-appellant brought a caivail action on
behalf of aitself and all the residents and citizens of the State of

New York. Named as defendants were seven federal agencies and their chief
executive officers, namely the Nuclear Regulatory Commission (NRC), the
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Energy Research and Development Administration (ERDA), the Department cf
Transportation, the Department of State, the Civil Aeronautics Board, the
Federal Aviation Administration and the US Customs Service. The
plaintiff asserted that all defendants had violated Sectron 102(2)(c)

of NEPA* by licensing, approving, allowing or executing transportation
by air of plutonium and other "special nuclear material”**, in particular
highiy enriched uranium, without having compiled an environmental impact
statement relating to the consequences of air shipment of special
nuclear materials into, out of, within or over the City and State of

New York and the United States and 1ts territories. In addition to a
declaratory judgment, the plaintiff sought the 1ssuance of an order
annulling any existing licences, approvals or other actions of the
defendants permitting such shipment by air and prayed further that the
defendants be enjoined from i1ssuing any such licences or taking any
other actions which would permat or cause such air shipments to be
executed in the future. The defendants-appellees, while mever conceding
that an envirommental impact statement was required in the situation
presented by the case, were 1n the advanced stage of preparing such a
document, the completion of which was set for early 1977.

3. All defendants were alleged to be involved, to a greater or lesser
extent, 1n the air transport of special nuclear material or in the
regulation of 1ts transportation. The most directly involved agencies are
the HRC and ERDA. NRC licences all importers and exporters and domestic
carriers of special nuclear material without requiring any particular
mode of transportation. ERDA produces special nuclear material at its
own facilities and tramsports 1t or arranges for i1ts transportation.
Subsequent to the inception of this lawsurt, Congress i1mposed strict
limitations on the air shipment of plutonium. Section 201(a)(5), as
amended, of the Energy Reorganisation Act of 1974 prohibats the NRC from
Jicensing the air tramnsportation of plutonium until such time as the NRC
certifies to Congress that a safe container has been developed and tested
which will not rupture under crash and blast testing equivalent to the
crash and explosion of a high flying aircraft. Exempted from these
restrictions are air shipments of plutonium "contained in a medical device
designed for individual human application "(1.e. cardiac pacemakers).
Similar restrictions are imposed on the air shipments of plutonium by
ERDA (ERDA Authorisation Act 1976, Sections 501 and 502). PFurthermore,
federal regulations regquire that special security arrangements be under-
taken whenever amounts of more than 2 kg of plutoniuwm or 5 kg of highly
enriched uranium are being transported. There are, however, no restric-
ti1ons on the air transportation of highly enriched uranium Apart from
certain exceptions, air shipments of enriched uranium and plutonium are
restricted to all-cargo flights.

The District Court issued three interlocutory orders, pending a
decision on the merits, from all of which the plaintiff timely appealed

By the first order of 9th September 1975, the District Court denied
plaintiff-appellant's motion for a preliminary injunction. By this mction,
the plaintiff had sought, pending disposition of the merits, an injunct.on
annulling all existing, and restraining the i1ssuance of future, licences
and approvals, as well as restrairing all other actions by defendants
permitting the transportation by air of plutonium and other special nuclear
material into, out of, within or over the city and State of New York and
the United States and 1%s territories.

*  The text of this Section 18 reproduced in Mr Abel?s Article in
Nuclear Law Bulletin No 13.

** This term 1s defined i1n Section 11(z)(aa) of the Atomic Energy Act
(see the Supplement to Nuclear Law Bulletin Ko 17).
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By the second order of 23rd December 1975, the District Court
granted the motion of two defendants, the Civil Aeronautics Board and the
US Customs Service, to dismiss the complaint insofar as 1t was directed
against them on the grounds that the plaintiff had failed to state a
claim against them,

The third order dated 7th May 1976 denied two motions of the
plaintiff, The first one was a motion for summary judgment declaring
that defendants were 1n vioclation of NEPA and ordering the establishment
of a mandatory timetable for the development of an environmental impact
statement. The second motion repeated the arguments for granting a
preliminary injunction,

It 15 the Court of Appeals! decision concerning the appeal against
the first interlocutory order which is the most interesting one. The
decision dismissing the appeal against the second order and affirming the
third one 18 based mainly on procedural grounds amnd lack of jurisdiction.

The Court of Appeals cited the standards which are to be applied
by a court in determining whether a motion for preliminary injunction
should be granted. To¢ obtain such injunction, the movant must clearly
show eirther (1) probable successes on the merits and possible irreparable
injury, or (2) sufficiently serious questions going to the merits to make
them a fair ground for litigation and a balance of hardships tipping
decidedly towards the party requesting preliminary relief. The Court of
Appeals affirmed the District Court Judge's reasoning, who had assumed, for
purposes of argument, that the plaintiff had made a sufficient showing of
likelihood of successes on the merits, but had not established a threat of
irreparable harm. The plaintiff had contended, firstly, that a violation
of NEPA 1in 1tself and as a matter of law constituted irreparable harm of
sufficient magnitude to warrant the issuance of a preliminary injunction.
In the alternative, the plaintiff had asserted that, 1f this was not the
case, the record nevertheless established a substantial possibilaty of
irreparable harm. An aircraft transporting plutonium might crash acciden-
tally and a catastrophic dispersal of this deadly radiocactive element might
occur. The second category of potential injury involved terrorist opera-
tfions. A terrorist might intentionally shoot down an arrcraft carrying
plutonium so as to cause lethal dispersal of radioactive particles, or such
aeroplane might be hijacked, or the nuclear material stolen so that the
terrorists could use the plutonium or highly enriched uranium to make a
bomb or some other weapon.

The first argument was re)ected by the Court of Appeals in line
with previous Jurisdiction. It pointed ocut, inter alia, that, i1n the
case at hand, the granting of a preliminary injunction was not necessary
to preserve a status quo, such as 1n the case of trees being cut, so01l
being eroded or wildlife habitats being destroyed.

As to the second argument, the Court of Appeals confirmed the
District Judge's finding that the alleged threats of harm from either
an accidental crash or terrorist activities provided no sufficirent basis
to Justify 1ssuance of a preliminary injunction. In the Courtts view,
the plammtiff had failed to establish that there was any but the most
remote of possibilities that an accidental crash of an aeroplane
transporting special nuclear material would occur or, 1f occurring, would
result 1n the various catastrophic consequences alleged by the plaintiff.
With respect to an accidental or intentionally caused air crash, only
accidents i1nvolving an aircraft carrying plutonium could present any
risk of lethal dispersal of radicactivity as highly enriched uranium did
not have the dispersive characteristics of plutonium. The Court of
Appeals went on to state the patent improbabil:ty of this type of risk

- 25 -



by examining various factors. In 25 years of plutonium shipment by aar,
there had been no accident involving any release of plutonium. This was
not at all surprising because, as shown by statistics, the probability
that any partlcular commercial aircraft would crash _was extremely small,
in particular with respect to all-cargo LLLgubﬁ to be used for such
transports according to US legislation. The threat was further diminished
by the fact that there was only the most remote probability that one of the
relatively few aircraft that did crash would be transperting plutonium at
that very time. Even then, the cargo might not be at all affected, in
particular in view of container specifications laid down by the US
Department of Transport. Of further significance was the fact that more
than 46% of all aircraft accidents occurred over water or soft soil and
crashes in these environments were not likely to result in destruction of
the containers. PFurthermore, the recently enacted provisions on air
transport of plutonium had resulted in a further reduction in a number
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plutonium container cracked, the disaster foreseen by the plaintiff would
be further dependent on where the plane crashed, whether the plutonium
was released beyond the fuselage of the aircraft, in what form the
plutonium was being transported and whether the meteoroclogical conditions
were such that high level of dispersal could be achieved.

The Court of Appeals also confirmed the District Judge's opinion
as to the threat of potential terrorist activities. The lower court had
realised that 1f the air transportation of plutonium and highly enriched

uranium were enjoined, these materials would have to be shipped by surface
modes of transnortation. It had therefore aroued that the shinment h; alir
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of these materials actually reduced the p0331b111ty of a successful
terrorist operation. This conclusion was based on the obvious fact that
alr shipment reduced the transit time and prevents terrorists from gaining
access at times other than before or after the flight. The poss:bility
that an aircraft could be brought down by a terrorist missile did not
disturb this basic consideration. The threat of hijacking was much less
srgnificant with respect to all-cargo flights required under US legiaslatiom
for shipments of plutonium and highly enriched uranium,



INTERNATIONAL
ORGANISATIONS
AND AGREEMENTS

INTERNATIONAL ORGANISATIONS

e Furatom

ENTRY INTO FORCE OF THE EURATOM-IAEA AGREEMENT AND OF THE COMMISSION'S
IMPLEMENTING REGULATIONS

The Agreement of 5th Apral 1973, and the Protocol thereto, between
Belgium, Denmark, the Federal Republic of Germany, Ireland, Italy,
Iuxembourg, the Netherlands, the EBuropean Atomic Energy Community and the
IAEA 1n implementation of Article III?1) and (4) of the Treaty on the
Non-Proliferation of Nuclear Weapons entered into force pursuant to the

first sentence of Article 25(a) thereof, on 21st February 1977 (see
Nuclear Law Bulletin No 11).

The Agreement of 1st March 1972 between Denmark and the IAEA and
the Agreement of 29th February 1972 between Ireland and the IAEA for the
Application of Safeguards i1n Connection with the Treaty on the Non-
Proliferation of Nuclear Weapons have been replaced by the above-mentioned
Agreement in accordance with Protocols concluded with these States.

A Commission Regulation (Buratom) 3227/76 of 19th October 1976,
concerning the application of the provisrons on Euratom safeguards, was
published i1n the Official Journal of the European Communities, No L363
of 31st December 1976, and came into force fifteen days after its
publication.

It replaces the Commission's previous Regulations Nos 7 and 8
(respectively dated 18th February and 12th March 1959), whose provisions
had be adapted to the most recent developments i1n the field of safeguards
and, in particular, to the new requirements created by the abovementioned
international Agreement of 5th April 1973.
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To come into force, this Agreement had to become applicable under
Article 102 of the Treaty of Rome in accordance with the provisions of the
respective domestic laws of the seven States concerned.

This Agreement includes a series of cbligations binding for the
most part on the European Community as a whole, but which, in certzin
cases, are binding directly on each Member State party tc the Agreemert

In particular, each State is under obligaticn to accept and tc see
that persons and undertakings producing, using or storing in any way on
1ts territory, source materials or special fissile materials, accept the
inspections and verifications to be undertaken by the International Atomic
Energy Agency i1n accordance with this Agreement.

In order to fulfil this obligation, the States concerned must take
the legislative and/or regulatory measures required to enable the Agency
to carry out 1ts duty.

A proposal by the Commigsion, based on the procedure provided by
Article 203 of the Euratom Treaty officially introduced in July 1976, and
aiming to ensure by means of a Councill regulation uniform implementation
of the Agreement i1n all the countries where i1t should apply having failed
because of the formal opposition of France (under Article 203% the proposal
had to be unanimously adopted by the Council), the various Community
Member States concermed had to take measures in domestic law while ensuring,
to the extent possible, the i1mplementation of harmonised national
provisions.

The new Regulation of the Commission of 19th October 1976 has
attenmpted, 1n the light of experience acquired, and with a view to ensuring
the full effectiveness of Community safeguards, to define and braing up to
date the nature and extent of the requirements referred to 1n Article 78
and Article 79 of the Buratom Treaty, 1n particular, as regards the
transportation of, or commerce i1n nuclear materials.

In these special control provisions established by the 1ndividual
decision of the Commission, and following the consultation of the persons
and the Member State concerned, the Commission lays down the practical
procedures, according to which, the persons or undertakings involved must
meet the requirements in relation to safeguards imposed on them.

To this effect, the Commission uses the declarations of basic
technical characteristics and information on the outline programme of
activities communicated by persons or undertakings setting up or
operating installations for the preduction, separation or other use of
source materials or special fissile materials for the processing of
irradiated nuclear fuel, as well as by persons or undertakings responsible
for the storage of scurce or special fissile materaials.

The Regulation also lays down provisions on.

- the system of accounting for and control of nuclear
materials to be maintained;

- the advance notifications to be given to the Commission

in cases of import and export of source materials and fissile
materials;
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- the accounting of and presentation of records on ores;

- the carriers of source materials and speciral fissile
materials or those storing them temporarily during a
transfer operation;

- every intermediary whatsoever taking part in the conclusaion
of any contract for the supply of nuclear mafterials.

If the obligations following from the Gommunity's special commitf-
ment concerming the application of safeguards to source materrals and
special fissile materials on the territory of non-nuclear weapon Member
States party to the Non-Proliferation Treaty, take the form of particular
safeguard provisions, other provisions take account of the fact that on
the territory of Member States not party to the Agreement, certain
installations, or parts of installations, as well ag certain materials,
are liable to be assigned to the production cycle for defense requirements.

e [nternational Atomic Energy Agency

XXTH REGULAR SESSION OF THE GENERAYL CORFERENCE

At the invitation of the Government of Braszil, the XXth regular
session of the General Conference took place 1n Rio de Janeiro from
21st to 28th September 1976 This was the third time the IAEA held 1ts
General Conference away from Vienna - the two previous ones had been
held in Tokyo and Mexico City in 1965 and 1972 respectively. The General
Conference was attended by delegations from eighty Member States and two
other States, by representatives of the United Nations, four specialised
agencres, six 1nter-governmental organisations, and by observers from
five non-governmental organisations.

The General Conference approved Nicaragua for membership of the
Agency, thus bringing the total membershap to 110. Among other things,
1t also approved an invitation to the Palestine Liberation Organisation
to attend the sessions of the TAEA General Conference in the capacity
of an observer and established revised principles for the assessment of
Members?! contributions towards the Agency's regular budget which was set
at an amount of US $43.5 million for 1977.

With respect to the annual designation of Members to the Board of
Governors pursuant to Article VI.A.1 of the Agency's Statute, the General
Conference requested the Board to review the annual designation of
South Africa as the Member for the area of Africa, taking due account of
the 1nappropriateness and unacceptability of the apartheird regime of
South Africa ag the representative of the area of Africa, and to submait
a report to the General Conference at its next regular session in 1977.

STATUS OF THE NON-PROLIFERATION TREATY (NPT)

Switzerland deposited 1ts instrument of ratification of NPT on
9th March 1977 in Washington. Japan became a party to NPT on 8th June
last year. The number of parties to NPT now total 102 with Switzerland's
ratification. The NPT was first signed on 1st July 1968 1n Washington,
Iondon and Moscow. It entered into force on 5th March 1970.
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SAFEGUARDS AGREEMENTS

An agreement between the United Kingdom, the Buropean Atomic Energy
Community {(EURATOM) and the IAEA for the application of safeguards in the
United Kingdom in conmection wath NPT was approved by the Board of Governors
in June 1976 and signed on 6th September 1976. The agreement was concluded
to 1mplement an offer made by the United Kingdom in 1967 to accept IAEA
safeguards, subject to exclusions for national security reasons only, at
such time as international safeguards were put into effect in Community
non-nuclear-weapon States in implementation of NPP. The agreement enables
the Agency to inspect nuclear materials in a very comprehensive range of
nuclear facilities 1n the United Kingdom whaile taking intoe account the
Furatom inspection effort at those facilities.

A similar agreement between the United States of America and the
IAEA was approved by the Board of Governors in September 1976. It would
allow the Agency to apply safeguards to all nuclear activaities in the USA,
excluding only those with direct national security significance

The Board of Governors also approved in September 1976-

- an agreement between Canada, Spain and the IAEA for the
application of safeguards 1n relation to the Agreement
of Tth July 1975 between Canada and Spain for Co-operation
in the Development and Application of Atomic Energy for
Peaceful Purposes; and

- an agreement bebtween France, South Africa and the IAERA for
the application of safeguards in relation to a co-operation
agreement between France and South Africa for the construction
of a nuclear power station.

It may be noted that the Co-operation Agreement between Canmada and
Spain, which entered into force on 21st Apral 1976, covers the supply of
information, nuclear material, equipment and facilities, licensing arrange-
ments, access to and use of equapment and facalaties, techmical assistance
and services, and visits of nuclear scientists. As regards the agreement
between France and South Africa, 1ts scope 1s limited to the establishment
of a nuclear power station consisting of two reactors in South Africa and
the provision of the necessary services, equipment and material.

Both the Safeguards Agreements contain provisions to ensure that the
technological information transferred will trigger the application of
IAEA safeguards in the recapient country with respect to any facility or
equipment designed, constructed or operated on the basis of such technolagy,
as well as the resulting nuclear material. The obligations of the govern-
mente concerned 1n regard to facilities or equipment deriving from
transferred technology, and of the Agency to apply safeguards to such
facilitres and equapment, continue without time lamit and remain valag
as long as the agreements are in force.

In February 1977, the Board of Governors approved a Safeguards
Agreement between the TAEA and Pakistan in comnection with the supply of
uranium concentrate from Niger to Pakistan. It also approved Safeguards
Agreements to be concluded by the IAEA with Maldives, Senegal, San Marino
and Paraguay respectively, in connection with NPT and, as regards Parzguz,,
also in connection with the Treaty for the Prohabition of Nuclear Weapons
in Latin America. (The latter Preaty, also known as the Tlatelolco Treaty,
was opened for signature in Mexico Ca in Pebruary 1967 and i1s currently
in force for 21 Latin American States.



In view of this entry into force of the agreement with Furatom and
the seven non-nuclear weapon States of the Community (see under Euratom),
the number of nuclear facilities under IAEA Safeguards is expected fo
increase from 332 in 1976 to 574 1n 1978, excluding the facilities covered
by the agreements concluded pursuant to the voluntary offers of the United
Kingdom and the United States.

PHE STUDY PROJECT ON REGIONAL NUCLEAR FUEL CYCLE CENTRES

The study, which was started by the IABA during 1975, covers the
technological and economic aspects of spent fuel transport and storage,
fuel reprocessing, fuel fabrication, radicactive waste processing and
disposal as well as financial, non-proliferation and safeguards, institu-~
tional and legal, material security and environmental aspects of the
establishment of nuclear fuel cycle cenfres on a regronal basis. A
seminar on legal and institutional aspects and a consultants! meeting
cn health, safety and environmental aspects of such multinational centres
were held 1n Vienna in October and November 1976 respectively. The study
was completed early this year and submitted to the International Conference
on Nuclear Power and 1ts Fuel Cycle, held by the IAEA at Salzburg, Austiria,
in May 1977.

PEACEFUL NUCLEAR EXPLOSIONS

The Ad Hoec Advisory Group on Nuclear Explosions for Peaceful Purposes
{PNE), established by the Board of Governors in June 1975, held 1ts second
and third series of meetings in November 1976 and early this year. It
concentrated on the technical and legal aspecis of PNE technology, the
establishment and operation of an intermational PNE service and the
structure and content of intermational legal instruments for providing
nuclear explosions for peaceful purposes in accordance with NPT and the
Final Declaration of the NPT Review Conference, 1975.

The Group prepared a draft report on i1ts examination of various
agpects of PNE, namely health and safety matters, economic aspects
mneluding comparisons with non-nuclear alternatives, and the content of
the agreements called for under Article V of NPT. The report also sets
forth the consensus reached by the Group on the state of the art of various
individual applications of PNE so as to give a balanced view of the current
and future potential of particular applications of such technology. The
Group will hold a final series of meetings in August 1977 to review the
report 1n the light of comments received from Member States, The report
15 expected to be submitited to the Board of Governors mext September.,

IAEA RESPONSIBILITIES UNDER THE TONDON DUMPING CONVENTION

Pursuant to i1ts responsibilities under the Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Oither Matter, the
JAEA 15 continuwing & review of 1ts Provisional Definition and Recommenda-
t1ons with respect to radioactive wastes or other radiocactive matter. The
review 15 aimed at refining and consolidating the IAEA Definition amnd
Recommendations in response to a request made by the Contracting Parties
at their First Consultative Meeting held in London in September 1976. In
this conjunction, the Board of Governors decided in February 1977 that
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the IAEA should expand 1ts activitiea in the area of rad:cactive waste
dumping at sea by establishing safety codes and guides relating to such

operations, and by providing advisory services as is currently done 1in
other areas of IAEA activities.

IAEA ANNUAL REPORT TO THE UNITED NATIONS

On 9th November 1976 the Director General presented to the thirty-
first regular session of the UN Gemeral Assembly the IAEA annual report
for the period 1st Janvary - 31st December 1975. The Assembly welcomed
the important steps taken during the year by the IAEA 1n concluding safe-
guards agreements with many States and urged that the survey of uranium

resources, production and demand should be kept under constant review
The Assembly also

- requested the IAEA to accord high priority to its programme
of work in areas related to non-proliferation of nuclear
weapons or other nuclear explosive devices (Resolution 31/75),

- urged the States of South Asia and other neighbouring non-
nuclear-weapon States o continne all possible efforts to
egtablish a nuclear-weapon-free zone 1n South Asia
{Resolution 31/73});

- urged all parties directly concerned in the Middle East to
adhere to NPT and to refrain from producing, acquiring or
1n any other way possessing nuclear weapons and nuclear
explosive devices {Resolution 31/71);

- appealed to all States not to deliver to South Africa or to
place at 1ts disposal any equipment or fissionable material
or itechnology that will enable South Africa to acquire
nuclear-weapon capability (Resolution 31/69);

~ expressed appreciation to the IAEA for its assistance in the

preparation of the study on the question of nuclear-weapon-free
zones in all its aspects (Resolution 31/70).

ADVISORY SERVICES ON REGULATORY MATTERS

Advisory services with respect to nuclear regulatory and organisa-

tional matters were provided to Algeria, Greece and the Philippines thro.g

short visits by IAEA staff members, by the end of last year and early tris

year.
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AGREEMENTS

e Denmark- Finland- Norway- Sweden

GUIDELINES FOR NORDIC CO-OPERATION CONCERNING NUCLEAR INSTALLATIONS IN THE
B S BETWEEN (. FINLAND, NORWAY EN T PECT 0
WUCLEAR SAFETY CORDITIONS

These Guidelines came into force between the four Contracting Parties
to the Agreement on 15th November 1976. The Agreement 18 the outcome of
work undertaken these past years 1n the Nordic Reactor Safety Working Group
and the Nordic Atomic Emnergy Taaison Group.

The purpose of the Guidelines 18 to establish a consultation mechan-
1sm between the authorities of Nordic countries likely to be affected by a
nuclear installation siting project by another Party to the Agreement near
their borders. Information imparted during such consultation 1s intended
malinly to improve assessment of the projected site for the installation
and 1ts environmernt. Discussions may also cover the actual safety of the
ingtallation 1tself. A translation of these Guidelines i1s reproduced in
the "Texts" Chapter of this Bulletin.

e Finland

ACCESSION TO THE BRUSSELS SUPPLEMENTARY CONVENTION

On 14th January 1977, Finland acceded to the Brussels Convention
Supplementary to the Paris Convention on Third Party ILiability in the Field
of Nuclear Energy and 1ts Additional Protocol, It 18 recalled that the
Brussels Supplementary Conventiron came into force on 4th December 1974;
with the accession of Finland, 1t now has nine Contracting Parties
(Denmark, Finland, France, Federal Republic of Germany, Italy, Norway,
Spain, Sweden and the United Kingdom}.
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Convention and Addit:ional Protocol came into force for Finland thre
months after deposit of the instrument of accession, namely on 14th Apral
1977.
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e France-F.R. of Germany - Switzerland

TRIPARTITE COMMISSION FOR NEIGHBOURHOOD PROBLEMS IN BORDER AREAS (UPPER
)

An 1ntergovernmental Commission was set up by France, the Federal
Republic of Germany and Switzerland to facilitate study and solution of
neighbourhood problems in border areas common to the three countries (in
particular, the Basle Canton, Lander Baden - Wurttemburg and Rhineland -
Palatinate, Alsace).

The Agreement was concluded by an Exchange of Notes on 22nd Octocer
1975 (published i1n the 0fficial Gazette of 6th Januwary 1977). While
nuclear installations are not referred to expressly, they are undoubtedly
covered by the Commission's terms of reference since the Commissicn must
deal with environmental, energy and industrial siting questions, as well
as with metual aid 1n case of emergency. The three delegations making up
the Commission are appointed by the Member Govermnments. The Commission
may make recommendations to these Govermments and prepare draft agreements,
1t 15 kept informed by the regional authorities concerned of the decisions
taken within their competence.

® France- F.R. of Germany-United Kingdom

ACCESSION OF THE UNITED KIRGDOM TO THE CONVERTION ON THE CONSTRUCTION AND
OP Y R

On 19th July 1974, the United Kingdom concluded an Agreement with
Prance and the Federal Republic of Germany concerning 1%s accession tc the
Convention of 19th Janumary 1967, as amended by the Protocol of 1971, on
the Construction and Operation of a Very High Flux Reactor at Grencble
(Max von Laue - Paul Langevin Institute - see Nuclear Law Bulletin Nos
1 and 9). Since entry into force of this Agreement on 7th January 1976,
a new Protocol to the Convention was adopted on 27th July 1976 by the
three Parties. This Protocol which deals with financial arrangements came
into force on the same day.



TEXTS

e Denmark

REGULATION NO 278 ON PROTECTIVE MEASURES AGAINST
ACCIDENTS IN NUCLEAR PLANTS, ETC., OF 27TH JUNE 1963 AS AMENDED*

CHAPTER 1

Under Section 2 of the Use of Radiocactive Substances Act No 94 of
318t March 1953, the following provisions are made:

Section 1

(1) The Bational Health Service shall, having regard to the safety of
the population, determine the maximum permissible doses of i1onizing
radiation arising from radioactive substances 1n consequence of the normal
operation of any nuclear plant, including any nuclear vessel,

(2) The National Health Service shall alsc determine the maximum per-
missible doses of 1onizing radiation to persons, to be observed, as far
as possgible, in the event of any accident,

Section 2

Section 5 of the Use of Radicactive Substances Act, 1953, provides
that any wiolation of the provisions made under Section 1 shall be liable
to punishment by a fine.

* Translation by the Danish authorities. These Regulations were amended
by the Minister of Environmental Protection on 1st October 1974.
(The duties of the Minister of Environmental Protection were formerly
discharged by the Minister of the Interior.)
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CHAPTER II

Under subsection (3) of Section 7, Sectzon 9 and subsection (3)
of Section 38 of the Nuclear Plants Act, No 170 of 16th May 1962, the
Minister of Bducation has made the following provisions:

Section 3

(1) Any person who under Section 4 of the Nuclear Plants Act 1962
applies to the Minister of Education for permission to establish a nuclear
Plant on land or i1n a vessel shall, prior to commencement of the erection
or establishment, submit to the National Health Service and the Atomic
Energy Commission* a preliminary safety report, containing a technical
description of the plant and its control and safety installations, and as
far as muclear plants on land are concermed, also a description of the
site and its environment.

(2) Where deemed appropriate or necessary by the Minister of Education,
the site description may be carried out by or in collaboraticn with the
Atomic Energy Commission.

Section 4

(1) Any person who under Section 4 of the Act referred to applies to
the Minister of Education for perxmission to start the operation of a
nuclear plant shall submit a safety report to the National Health Service
and the Atomic Energy Commission, and, as far as nuclear plants i1n vessels
are concerned also to the Govermment Ship Inspection Service.

(2) The Safety report shall contain such technical description of the
plant as to permit 1t to form a basis for the complete evaluation of the
safety of the plant.

(3) The safety report shall alsc supply information on the contemplated
method of operation and on the measures taken with a view to safety.

Section 5

Any call at a Danish port or any navigation i1n Danish waters of
nuclear vessels shall be subject to the provisions of Chapter VIII of the
International Convention concerming the Safety of ILafe at Sea 1960
(cf. the recommendations of Annex C to the Convention). Applications for
permission to make such call or undertake such navigation shall be
submitted well in advance to the Mimister of Education who grants the
required permission on the recommendations of the Natiomal Health Service
and the Atomic Energy Commisgsion and, in addition, after consultation
with the Minister of Commerce.

* By the Act on Energy Policy Measures of 23rd April 1976, the Danish
AFC was replaced by the Danish Energy Agency.




Section 6

Any violation of the provisions of Sections 3 to 5 shall be liable
o punishment by a fine or by simple detentionm.

CHAPTER ITII

Under subsection {2) of Sectron 1 of the Civil Defence Act {cf.
Notification No 122, of 1st April 1962) the following provisions are made.
The provision in subparagraph (vii), subsection (1) of Section 8 of this
Regulation 1s, however, made under Sections 2, 12, 14 and 16 of the

Foodstuffs, Etc., Act, No 174 of 25th April 1950.

tion
b 4

Section 7

In respect of every nuclear plant situated in this country and in
respect of every Danish port to which nuclear vessels are admitted, an
emergency plan laying down the measures to be taken with a view to
protecting the population 1n the event of its being exposed to radiation
arising from radiroactive substances or to any other nuclear risk shall,
after consultation with the police and the civ:il defence authorities
concerned, be prepared at the instance of Directorate of Environmental
Protection (cf. subsection (3) of Sectaion 9). The plan shall be subject
o0 approval by the Minister of Environmental Frotection and the Minister
of Education.

Section 8

(1) In the event of the population being exposed to 1onizing radiation
or to any other nuclear risk, the necessary measures may be taken, such
as:

(1) measuring of radiocactivity and other necessary tests;

(11} warning;

(111) enclosure;

(1v) evacuation and billeting;

(v) order to remain indoors, to close windows and doors, and
to stop ventilators, etcy

(vi) +raffic regulations;

(vi1) restrictions as to the use of foodstuffs, water, etec.,
including the seizure and destruction of foodstuffs, etec.
contaminated by radiocactive substances.

Section 9

(1) The taking of any of the measures set out in Section 8 shall ain the
cases concerned be decided by the Directorate of Environmental Protection
after consultation with the committee referred to in subsection (2) and
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confirmity with the rules laid down i1n the regulations and in pursuance
hereof.
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{2) The Minister of Environmental Protection shall appoint an expert
commirttee consisting of representatives of the Directorate of Environ-

mental Protection and the Atomic Energy Commission, The committee may

summon other experts.

(3) The Minister of Environmental Protection may direct that the
preparation of the emergency plan referred to 1n Section 7 be taken over
by the committee.

[Section 10 18 repealed7
Section 11
(1) The failure to comply with any order or prohibition under Section 8
shall be liable to punishment by a fine or by simple detention, provided

the offence by 1ts nature, 1s not punishable by a more severe penalty
under other legislation.

(2) Provided that the failure to com with any order or prohibition
under subparagraph (vii) of subsection f of Sectlon 8 shall under Section
23 of the Foodstuffs, Etc. Act, 1950, be liable to punishment by a2 fine or
by simple detention, or by 1mpr130ﬂment not exceeding six months, in case
the person concermed 15 mot liable t0 a more severe penalty under the
provisions of the Criminal Code.

Section 12

These regulations shall not apply to Greenland or to the Faroe
Islands.

® Denmark- Finland- Norway- Sweden

GUIDELINES ¥OR NORDIC CO-OPERATION CONCERNING
RUCLEAR INSTALLATIONS IN THE BORDER ARFEAS BETWEEN
DENMARK, FINLAND, NORWAY AND SWEDEN
IN RESPECT OF NUCLEAR SAFETY CONDITIONS*

With a view to ensuring that all relevant information and viewpoints
are made available to the amthorities of the builder country when deciding
questions as to location, construction and operation of nuclear installa-
tions as well as to maintain and promote good-neighbour relations, Denmark,
Pinland, Norway and Sweden have agreed to observe the guidelines drawn up
below, whereby no changes are effected with regard to the existing
relationship between the applicant and the authorities of the builder
country.

Section 1

The buirlder country's authorities shall notify and attach to the
notification the necessary relevant documentation material concerning the

% Entered into force on 15th November 1976.
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location of a nuclear installation* to the authorities of the neighbouring
country, unless the installation i1s, or, in the opinion of the burlder
country, is deemed to be, of minor significance to safety conditions in
the neighbouring country. The same applies to a licence for the construc-
tion and/or operation of a nuclear installation as well as any amendment
to the terms and conditions stipulated i1n the lrcence.

Section 2

Notifications, with the attached relevant documentation material,
cf. Sections 1 and 3, shall be dispatched in sufficient time to enable
any comments or remarks by the neighbouring country to be 1incorporated in
the application material to be dealt with by the builder couniry and prior
to any decision being adopted. The neighbouring country's authorities
have undertaken to deal with the documentation material thus received
without delay.

Section 3

The authoraities of the neighbouring country shall upon request
undertake to provide such information concerning the neighbouring country,
as for example patterns of population settlements, population distribution,
etc., as may be necessary to assist the builder country?!s authorities in
their assessment of the nuclear installation.

The cost of providing the information referred to in the preceding
paragraph concerning the neighbouring country shall be reimbursed by the
applicant on the same principles as those which apply in the builder
country.

* A nuclear installation i1s defined as follows:
(1) nuclear reactor installation, apart from nuclear powered ships;
(2) factory for the production or processing of nuclear substances;
(3) factory for the separation of isotopes of nuclear fuel;
(4) zfactory for the reprocessing of irradiated nuclear fuel;
() <facilities for the storage of nuclear substances or radicactive
waste other than facilities intended for use as temporary

storage incidental 4o the carriage of such substances;

(6) such other installations, in which there are nuclear fuel or
other radiroactive products, as the authorities may determaine,
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Section 4

Discussions between the builder country's and the neighbouring
country's authorities shall be instigated concerming the safety aspects
involved in the location, construction and operation of the nuclear
mstallation, 1f one of the said authorities has good reasoms for so
requesting.

Section 5

The authorities undertake, on a reciprocal basis and tc the extent
permitted by the legislation of the country concerned, to respect one
another's restrictions concerning the distrabution and publication of the
information and documentation materaal provided in accordance with these
guidelines, insofar as this applies to technical devices or processes or
to operational or business conditions of major economic r1mportance to the
person or enterprise to whom the nformation applies.

® Sweden

AMENDMENT OF THE NUCLEAR LIABILITY ACT OF 8TH MARCH 1968%

Act Fo 45 on nuclear thard party liabilaty was amended 1n 1974 by
Act No 249 in order to enable Sweden to ratify the 1971 Brussels Conven-
tion relating to Cavil Liabilaty in the Field of Maritime Carriage of
RNuclear Material. By that Act Sections 3, 14 apd 15 of the 1968 Act
were amended and a new Section 14awas introduced. The amendments entered

into force on 15th July 1975. The amended Sections read as follows
(amended parts are underlined):

Section 3

(a)  Except as regards the provisions of Section 14(c) and Section 14a
this _Act does nol apply to nuclear damage resuliing Irom nuclear Incidents
occurring in the territory of a non-Contracting State.

(b) Where liaab2lity lies wath an operator of a nuclear installation
situated 1n Sweden, this Act applies to muclear damage suffered in the
territory of a non-Contracting State only 2f the nuclear incident occurred
1n Sweden. Where liability lies with an operator of a nuclear installation
s1tuated outside Sweden, the territorial extent of the liabilaity is
governed by the law of the Imstallation State.

(c) In relation to a non-Contracting State the Govermment may determine
that compensation for miclear damage suffered in the territory of that

% DTranslation by the Swedish authorities. A translation of the original

Act of 8th March 1968 1s reproduced in the Supplement to Nuclear ILaw
Bulletin Fo 2 (November 1968).



State shall be payable 1n Sweden only 1f and to the extent that compensa-
t1on for nuclear damage suffered i1n Sweden would be payable in that State.
Such decision shall not, however, apply to_the extent such_application

would be ancompatible with obligations undertaken by Swéden in _an_inter-

(a) Provisions regarding the right in certain cases of a person who
has paid compensation for nuclear damage $0 bring, notwithstanding the
provisions of this Seection, an action of recourse against an operator
of a nuclear installation are laid down in Section 15.

Section 14

(a) Claims for compensation for nuclear damage covered by the provisions
of this Act relating to compensation for such damage or by the corresponding
legislation of another Contracting State may not be brought against any
person other than the operator or the person providing lnsurance covering

(b) Claims for compensation for nuclear damage for which the operator,
pursuant to Section 11 or 12 of this Act or the corresponding provisions
of the law of another Contracting State, 18 not liable can be brought only
against an individual who has caused the damage by an act or omission done
with intent to cause damage. The operator shall, however, be liable in
accordance with the general rules of the law of torts for such damage to a
means of transport as referred to in Section 12(Db).

(¢)  Inabilaty for nuclear damage which 1s not_covered by the provisions
on_compensation In $his Act or EEE_EQErE§§925in8-229vi§£92§_EE-E‘E-IEEEE‘
Tation of another Coniracting Stafe and which has arisen as & conseguenice

0f"a nuclear incident occurring in the course_of carriage of nuclear
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substances_by ship or_oiherwise has_been_caused_as_a_conseguence of_ the
use_of a_ship, may nol_be enforced_in Sweden, 1T §§e_2§£§99_°!9}n§_9r
operating a nuclear installation_is l1iable for the aamage_ggigr_f e law
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orting ship, even 1I the person owning or operating the
porving -Ei b g_ P g

e e g . — _— —— v —

(a) Provisions on compensation out of public funds are laid down 1in
Sections 28 - 35.

Section 14a (new)

The provisions of Section 14 shall not apply to the extent theair
application would be 1ncompatible with obligations undertaken by Sweden
in an internmational agreement.
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Section 15
(a)

eement_or_under the law of any Ioreign
State shall acquire by subrogation the rights of the person suffering the
damage against the operator liable for the damage under this Act. Where

the compensation paid relates to damage covered by a decision taken under
Section 3(¢c) of this Act, the person liable shall have a right of recourse

against the operator who would have been liable for the damage 1f no such
decision had been taken,

Paragraphs (b) and (c¢) not amended,

P N i



STUDIES AND ARTICLIES

ARTICLIES

THE_REORGANISATION OF THE FRENCH COMMISSARIAT
A L'ENFRGIE ATOMIQUE*

& Glaize, Attaché to the Legal Counsellor of the CEA

A number of texts about the Commissariat 3 1l'énergie atomique (CEA

the French Atomic Energy Commission) published in the Official Gazette
towards the end of 1975 and during 1976 have doubtless been noted by
nuclear law specialists.** What are these reforms and what are the

* The 1deas expressed and the facts given i1n this article are under
the sole responsibility of the author.

¥ -

Order dated 9th October 1975 setting up an Institute for
Fundamental Research in the CEA (JORF of 17.10.1975). ¢f. also
NLB No 16.

Decree No 75-1250 of 26th December 1975 authorising the CEA to form
a subsidiary company (JORF of 28.12.1975).

Order dated 6th February 1976 regarding the appointment of the
members of the Scientific Council of the Institute for Pundamental
Research (JORP of 22.2.1976).

Decree of 4th March 1976 approving the Articles of the Compagnie
générale des matidres nucléaires %JORF of 5.3.1976).

Decree No 76-951 of 19th October 1976 amending Decree No T0-878
of 29th September 1970 regarding the CEA (JORF of 22.10.1976).

Order of 2nd November 1976 setting up an Institute for protection
and nuclear safety at the CEA (JORF of 4.11.1976).
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reasons for them? To understand them 1t 18 necessary to go back over the
history of the CBA and to see what happened firstly between the time 1t
was set up 1n 1945 and 1970, and secondly from 1970 onwards.

I 1945 to 1970

When the CEA was sei up the intention, as explained in the preamble
to the Ordinance of 18th October 1945, was to make 1t a body that would be
"both very close to the Government and incorporated in 1%, so to speak,
because the fate or role of the country could well be affected by develop-
ments in the particular branch of science that 1t would be dealing with .
and yet enjoying considerable freedom of action because that would be the
essential condition for i1ts effectivemess".

In the eyes of the authors of the Ordinance, the Government would
exercise its authority over the CEA in two ways. Firstly, the Comité
de 1l'énergie atomique (Atomic Energy Committee) - the board of management -
would be presided over by the Head of State himself. Secondly, adminis-
trative and financ:al questions were tc be the responsibility of an
Administrator-General with the official title of "Government Delegate™,
in other words, the necessary directives would be given %o him diarectly

by the Head of State who, at that time, was the President of the provisional
government.

Scientific and technical questions came under a High Commissioner
of the same status as the Administrator-General.

The CEA's freedom of action was to be guaranteed by the fact that 1t
would be run according tc the rules of private law and that 1t was author-
ised, as set out in Section 5 of the Ordinance, "to be respensible for its
own financial management and to observe commercial practice in the presen-
tation of 1ts accounts".

In fact, changes were quickly introduced on all these points.

Pirst, the Prime Minaister at the time (President of the provisional
government and then President of the Council of Ministers) very quickly
relinquished his supervision of the CEA and handed this duty over to a
Secretary of State or Delegate Mimister. This became the normal practice

from 1951 on - the only exception being the periocd between the end of
1957 and early 1959.

At the same time, the Prime Minister took the chair in the Comité
de 1'énergie atomique increasingly rarely, his place being taken either
by the Delegate Minister or the Administrator-General., This 1s why the
Decree dated 3rd January 1951 amended the 18th October 1945 Ordinance,
stating that the Comité would, from then on, be presided over "by the
President of the Council of Ministers or by a Minister or Secretary of
State delegated by him, or in their absence by the Administrator-General".
At present, this duty is one of the responsibilities of the Mimister of
Industry and Research or, in his absence, the Delegate Administrator-
General (Section 3 of Decree No T70-878 of 29th September 1970).

A further change was made when the Minister responsible for the CEA
ceased, 1n 1969, to have the title of Minister of State, or Delegate
Minister, or Secretary of State to the Prime Minister and simply became a
Minister like the other Ministers. In this way, the CEA's Administrator-
General could no longer be regarded as being delegated directly by the
government and the Decree dated 29th September 1970, 1n fact, gives him



the title of Delegate Administrator-General without further definition.

Neither was 1% long before inroads were made on the CEA's freedom
of action. Omne by one, a number of controls - which did not exist
originally - were introduced and in particular a financial control that
was strengthened ain 1947 on the initiative of parliament. At the same
time, the powers and resources of the supervisory mission responsible for
overseeing the establishment?s financial situation and accounts were
gtrengthened and eventually the CEA had a special accounting scheme
iamposed on 1t in 1963, whilst various commissions were set up in the CEA
mncluding an advisory commission on c¢ontracts in 1952 and a financial
board in 1962, both still having a high percentage of members from outside
the CEA and in particular representatives of the Ministry for Economic
and Financial Affairs.

Its internal structures also changed, more slowly but more radically.

First, the Comité de 1'énergie atomique which had seven members at
the start was gradually enlarged in 1970 to 15, (1ncluding 6 ex officio).
This enlargement, of course, was primarily for the benefit of the main
ministries responsible for the CEA, i.e. the Ministry of Industry and
Research, the Defence Ministry and the Ministry for Econmomic and Financial
Affaairs.

Next, whilst in 1945 the Administrator-CGeneral and the High Commis-
sioner had equal status so that, to quote the Ordinance, the scientists -
relieved of administrative responsibilities - could work more efficiently,
this two-headed system went out with the 1970 reform when the High
Commissioner ceased to be responsible for the CEA's sclentific and technical
direction and simply performed the role of scientific amnd technical adviser
to the Delegate Administrator-Gemeral. It would probably be right to read
mto this major reform a consequence {or at least an i1ndirect conseguence)
of the strengthening of the powers given to the Ministry of Industry and
Research to co-ordinate scientific and techmical research policy as
1mplemented by Decree No T0-728 of 5th August 1970. At the same time,
the responsibilities of the General Delegation on scientific and technical
research were specified more clearly (1t was officially instructed to
"keep watch" on the CEA's research activities) and a little later a depart-
ment, concerned with the programmes of research bodies, was set up in the
same Ministry whose task was to examine the scientific programmes and
budgets of research bodies coming under the Ministry, supervise their
implementation and be responsible for co-ordinating the activities of these
bodies as far as thelr external relations were concerned.

Lastly, as regards the degartments responsible for carrying out the
programme laid down by the Comité de 1'énergie atomique, i1n accordance with
the government's general directives, under the joint authority of the
Administrator-General and the High Commissioner, they have of course been
consliderably amplified and diversified since their creation, seeilng that
the CEA had nearly 31,000 employees by the end of 1968 split up among a
number of directorates, departments, services, and so on, forming all in
all a relatively rigld and centraliged structure. On the other hand, the
latest directorates to be set up (the defence applications and production
directorates) already have a measure of independence as, incidentally, the
research centres do as well.

This applies equally to the Institut National des Sciences et
Techniques Nucléaires (INSTN - National Imstatute for Nuclear Science and
Technology), an establishment for advanced studies set up since 1956
under the jJoint authority of the Minister of Research and Industry and the
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Secretary of State for Universities. Although the Commissariat a 1'énergie
atomique 1s responsible for the admimistiration amd financial management of
the Imstitute, and also provides 1t with the required premises and technical
and administrative staff, as well as with part of the teaching staff, all
major decisions on 1ts operation (appointment of professors and lecturers,
programmes, conditions for admittance, attendance period, examinations,
delivery of diplomas etc) are made by regulations following the cpinion of
an educational council belonging to the Imstitute.

11 1970 onwards

The structural reform introduced in late 1970/early 1971 under the
control and on the 1nitiative of André Giraud, the Administrator-General,
was the direct outcome of the redefinition of the CEA's tasks in Decree
Ro T70-878 of 29th September 1970, itself prompted by the growth of the
French nuclear industry and its entry into what was called "the third
nuclear energy generation",

In this connection, 1t 18 enlightening to compare the CEA's tasks
as set out 1n 1945 with those formulated in Section 2 of Decree No 70-878
of 29th September 1970.

The first point to note is that the CEA has 1ts own responsibilities
"in the various fields of science, industry and nat:iomal defence", but-
whereas the 1945 Ordinance used this formula solely in respect of scientific
and technical research, the 1970 Decree applies 1t to each one of the
CEA's missions: basic and applied research, protection, supplies of
nuclear materials, industrial activities, international relations and
diversification., This 18 clearly a major imnovation.

Thus, first and foremost, the CEA continues to carry out the
scientific and technical research necessary for the use of atomic energy
1n the various fields of science, industry and national defence. It 1s
therefore authorised to carry on all forms of research and, sc that there
should be no ambiguity on thais point, the 1970 Decree adds that the CEA
"shall co-ordinate, as regards energy applications, govermment action for
research and development on emerging technologies and shall play its part,
in the event of government action or at the request of manufacturers and
users, 1n programmes for improving industrial technologies",

In the industrial field however, the CEA 18 no longer responsible
for "producing devices for generating energy of atomic origin on an
industrial scale", a provision which in certain respects seemed difficult
to reconcile with the duties proper to Electricité de France (EDF), which
18 the national electricity undertaking. In effect, although Act No
46-628 of 8th April 1946 on nationalisation of electricity and gas conferred
no monopoly to EDF regarding generation or distribution of electrical
energy¥ (since there are in Prance - autonomous and far from minor -
electricity producers)**, EDF considered that electrical energy genera-

tion 1n all i1ts forms fell within the normal framework of 1ts responsi-
brlities.

* It should be noted also that the CEA has no monopoly in the nuclear
field.

**  e.g: the coal-mining industry, the State Railways (SNCF), Publac
Prangport (RATP), Rhdne National Co etc ... The relationship between
non-nationalised producers or distributors of electrical energy and
EDF are defined in Sections 8 to 23 of the Act of 8th April 1946
and 1n Decree No 55-662 of 20th May 1955.
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In actual fact, the power station reactors built by the CEA (both
the prototypes and those that could be called industrial) were constructed
in close co-operation with EDF under special agreements.,

The 1970 Decree finally resclwed this conflict of responsibility
by deciding that the CEA should no longer be responsible for industrial
powr plant construction although 1t could "in the warious fields within
1ts competence™ (and therefore not just as regards power generation) build,
or help to build, systems, equipment and components.

Thirdly, {and this 1s a vital duty) the CEA i1s s$1ll responsible
for studying appropriate measures for ensuring the protection of persons
and geoods againgt the effects of atomic energy. Better st1l1l, 1t has to
propose such measures and help in i1mplementing them, duties which were not
included in the 1945 Ordainance.

Moreover, as regards the gupply of nuclear materials, the Ordinance
merely stated that the CEA "by agreement with the ministerial departments
concerned" was to organise and supervise the exploration and exploitation
of raw material deposits, to which the Council of State, in 1947, had added
the CEA's right to exploit nranium mines i1tself.

Another point 1s that the Mining Code gaives the Comité de 1lt'énergie
atomigue an i1mportant advisory role regarding substances performing a
useful role 1n atomic energy (helium, uranium, thorium, beryllium and
Jithium) - the Comité being empowered to delegate these powers to the
Administrator-General.

But 1t 18 clear that the 1970 Decree goes much further than this
since, though the CEA has lost 1t8 organisational and supervisory powers
1in this field*®, 1t now has complete latitude, on i1ts own account or
through the agency of firms in which 1%t has shareholdings, not only to
explore and exploit deposits of these materials but to undertake any
activity directly or indirectly concerned with the production, conversion,
storage or {transport of nuclear materials and to trade in such materials.

Furthermore, although diversification activities were already
present in embryonic form in the 1945 Ordinance, since it instructed the
CEA "fo take (or suggest) any useful measures for placing France 1n a
position enabling 1t to benefait from developments 1n this branch of
science", they are stated far more explicitly in the 1970 Decree which
also authorises the CEA to extend 1%ts R & D activaities, within limits set
by the Government, into non-nuclear fields either for economic purposes or
with a view to 1ts participation i1n programmes of general interest.

Lastly, in 1970 as in 194%, the CEA continues to act as adviser to
the Government in fields connected with its activities and in particular
as regards international relations, by following scientific, techmical and
economic developments in other countries and providing the Government with
all the necessary ainformation.

In these circumstances 1t 18 easy to understand why it was felt
necessary towards the end of 1970 and early 1971 to rejuvenate the CEAl'g
structures under the authority and imitiative of its new Administrator-
General, Mr André Giraud, 1n order to fit it better for its new tasks.

* It remains responsible nevertheless for proposing the necessary
measures ‘o ensure that users are supplied with nuclear materials.
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The old structure comprising some 15 main directorates under the
Joint authority of the Administrator-Genmeral and the High Commissioner,
were gradually replaced by a more flexible organisation consisting of
a central core and 18 operationmal umits, all placed under the sole
authority of the Delegate Admamistrator-General particularly in the fields
of safety and education.

The central core itself comsists of seven "Delegates" (one for each
of the CEA's major missions) together with a Director for international
relations, a Secretary-General responsible for the administrative and
financial management of the whole of the CEA and an Inspector-General
regsponsible for ex post examination of the management of the operation
units - an essential coroellary to deconcentration and the greater
independence the units have been given, because the structural reforms
were accompanied by the instaitution of a new administrative system of
management by cbjectives, early in 1972, under the responsibilaty of the
financial directorate, the programmes department and the directorates of
the nuclear centres.

The Directors of the four civil nuclear research centres owned by
the CEA were also affected by similar liberalisation and decentralisaticn
measures since they have now been given official responsibilaity for
ensuring the continuing activity not only of all the services or units
coming under their orders (establishment services, protection units,
Joint technical services, etc.) but alsoc of the operational units based
on, or located i1n, the centre, within the framework of the directives
they receive from the central administration.

As far as the operational units are concerned, while their
responsibilities have increased in step with their new independence, 1t
15 only fair to point cut that some of them were already enjoying favour-
able treatment from this viewpoint. This applies particularly to the
directorates for military applacations and producticn, the National
Institute for Nuclear Science and Technology and also the Electronics
and Computer Technology Laboratory which has had i1ts own management
board and scientific council since 1971. Along the same lines, an Order
dated 9th October 1975 set up an Institute for Fundamental
Research formed by merging the three operational units in which the
CEA's activities 1n this field had previously been carried on. As stated
in the Order, the role of this Institute 18 to develop and co-ordinate
basic research carried out in the CEA, within the framework of the
Government's research policy and it also takes part in the CEA's educa-
tional activities.

The Order alsc states that the administrative and financial manage-
ment of the Institute and of its staff shall be carried out within the
framework of the CEA and in accordance with that establishment?s own rules.

A further point 1s that the Institute 1s run by a Director appointed
by the Delegate Administrator-General of the CEA and coming under the
lattexrts authority.

T™is Darector 1a assisted by a Scientific Council with an advisory
role, whose chairman is the High Commissioner for Atomic Energy and six
of whose fourteen members are appointed on the proposal of the Delegate
Administrator-General so that the CEA is sure ~ whatever happens - of
having at least one half of the votes, including the chairman's.

It is clearly, therefore, incorporated in the CEA and not instituted
‘to be more or less in competition with the other specialised institutes




and laboratorres that exist such as the National Institute for Nuclear
and Particle Physics.

I+ would be nmatural to wonder why a ministerial Order was needed
for a purely internal reform in the CEA for which a decision by the
Delegate Administrator-Genmeral ought perhaps to have sufficed. There
are no doubt many reasons, the most 1mportant being that the Institute
has 1ts own budget financed by a grant from the Ministry of Industry and
Research on the same terms as that granted to the CEA 1tself, as set out
in Section 6 of the Order of 9th October 1975. But another reason is
most certainly the wish to give more weirght to the Institute in its
external relations and particularly with other basic research centres,
whether belonging to universities or not.

Again, the merging of the protection and nuclear safety departments
in the CEA to form the Imstitute for Nuclear Protection and Safety under
an Order dated 2nd November 1976 corresponds to concerns of a similar
nature but 1n this case government control is more evident. The Institute
may have been set up "within the CEA", 1ts Director appointed by the
Delegate Administrator-General and placed under his authority, its
Programme Commirttee presided over by the High Commissioner for Atomic
Energy, and 1ts administrative and financial management and that of ats
staff conducted within the framework of the CEA and 1n accordance with
1ts own rules, but the CEA now has no more than four representatives out
of the total of seventeen members on the Programme Committee and above
all the Institute i1s tightly controlled by the Secetary-General of the
Interministerial Committee for Nuclear Safety who attends the meebtings
of the Programme Committee and gives his opinion on the results of the
work of the Committee and on the action taken in consequence, on the
budget allocated to the Institute, on the choice of 1ts Director, etc.

In addition, the Order this time states explicitly that the Imstitute
shall co-operate closely with the Government within the framework of its
general nuclear safety policy and in particular with the Interministerial
Committee for Nuclear Safety, carry out the studies entrusted to 1t by
the relevant ministerial departments and bodies, and possibly help in
the aimplementation of measures ordered i1n this field by the Ministers
responsible for their execution. A point to note in this connection is
that the Interministerial Committee for Nuclear Safety, set up under
Decree No 75-713 of 4th August 1975, consists of no less than twelve
Ministers and Secretaries cf State under the chairmanship of the Praime
Minister himself, not including Ministers who may be called to attend
the Commrttee for questions coming within their province.

However, these efforts to introduce the necessary flexibility tock
other forms as well, firstly the reduction of the workforce from nearly
31,000 employees at the end of 1968 to 26,500 by the end of 1975. An
interesting point here i1s that this was achieved without any dismissals
and purely by natural erosion, in other words, voluntary departures and
retirements, no new staff being taken on.

Another form was the setting up of subsidiaries and the purchase
of shareholdings.

It was not a new thing for the CEA to set up subsidiaries because
the first date back to 1955, but the trend bhas certainly gathered
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momentum since 1970 since, out of the twenty-five subsidiaries sc far
authorised by regulation under Decree No 53-T07 of 9th August 1953 regard-
ing state control of national public undertakings, one was formed i1n 1970,
three in 1971, four in 1972, one in 1973, five 1in 1975 and two 1n 1976

The purposes of these companies are obviously very varied but they
can be roughly classified into four sectors whose size, incidentally,
varies considerably: ten are concerned with the nuclear fuel cycle, five
with other industrial applications and reactor technology in particular,
two with sales abroad of artificial radioisotopes and eight with what mizht
be termed diversification 1f 1t 1s right to use the term to embrace
activities differing as widely as industrial property rights, pollution
contrel and computers, to mention only three.

The size of these companies, of course, 1s also very varied as s
the relative size of the CEA holding and the controls applied

However, special mention should perhaps be made of the Compagnie
générale des matidres-nucléaires (COGEMA) even 1f only because of the
fact that it accounts for about one-third of the staff employed by the
CEA and one-half of 1ts production facilities

It 1s no doubt for this reason that the Decree of 26th December 1375
under which 1t was set up, contains special provisions subjecting 1t to
tighter supervision and ensuring that the CEA remains a majority
sharceholder whatever happens.

Also, 1n 1975 the govermment decided to authorise the CEA to hold
30 per cent of the company capital of FRAMATOME, at the expense of
Westinghouse, which would then be left with only 15 per cent. This
operation will enable the State to be represented (via the CEA) in a
company which 1s currently the only French nuclear steam supply systenm
manufacturer of intermational importance, and 1t will also enable the
CEA to be involved in carrying out the French nuclear programme.

But the scale of the tremd to set up subsidiaries - encouraged by
the government as we see - could not fail to have repercussions within
the CEA 1tself and this 13 the reason for the fresh internal reorganisation
put in hand early in 1976.

The fact was that 1t seemed necessary to preserve scme uniformity
1n objectives as between the policy pursued by the CEA i1n execution of
the directives laid down by the govermment as sbtirpulated in Decree
No 70-878 of 29th September 1970 and that followed by the subsidiaries,
and alsc to create machinery for co-ordination between the five sectors
among which the various operational units of the "CEA Group" are
distributed, 1.e. military applications, cavil research, protection and
safety, and the subsidiaraies.

In addition to the Delegate Administrator-General and the High
Commissioner, still assisted of course by the Comité de lt*énergie atomrque,
the "central core” now includes:

~ the Delegates who are still responsible for establishing and
implementing policy in the variocus sectors of activity but whose
number 18 reduced to four allowing, firstly, for the special
position occupied by basic research and military applications
and, secondly, the merging of non-nuclear industrial co-operation
and general interest programmea undexr the authority of a
"diversification™ Delegate;

- 50 -




- the central executives responsible for finance, international
relations, social relations and publie relations;

- +the officials responsible for organisation and supervision
(general secretariat, programmes and general inspectorate).

Various co-ordanation bodres are planned in order to provide
channels of communication between this "central core" and the subsidiaries:
a governing board varying in composlition to suit the nature of the
business dealt with, a specialised commission for staff matters and,
lastly, colleges where the directors responsible for certain specific
sectors meet (finance, staff, international relations, public relations).

Furthermore, a number of co-ordinators have been appointed +to
ensure a liarson between the different heads of certain i1mportant sectors
(electronics, data processing, experimental reactors, documentation, etc).

The operational units have met various fates depending on the nature
of their activaities.

The production directorate is now 1ncorporated in COGEMA and part
of the Group. A special position 1s also cccupied, as we have seen, by
the m:litary applications directorate, by the protection and safety
sector and the basic research sector. The same applies to the education
sector, represented by the National Institute for Nuclear Science and
Technology. The other six units all belong to the applied research
sector and remain attached to the CEA proper, as do the civil nuclear
research centres. They are naturally headed by a central - but
relatively light - structure which includes, inter alia, a staff depart-
ment and a2 general secretariat.

We therefore have two complementary organisations (the Group and
the CEA proper) but there are now water-tight bulkheads separating them,
of course, any more than there are between the CEA and 1ts subsidiaries.

By way of conclusion 1t 13 tempting to compare what has happened
to the CEA, as just described, with the history of similar bodies in
other countries.

In the United States, the Act of 11th October 1974 put an end to
the existence of the United States Atomic Energy Commission (USAEC) and
replaced 1t by two separate bodies: +the Energy Research and Development
Administration (ERDA) and the Nuclear Regulatory Commission (NRC), the
former being responsible for promoting R & D in all forms of energy
(and not purely nuclear), and the latter for the regulation of all
possible uses of atomic energy and their possible effects. The scope
thus given to the NRC 1s extremely broad since 1t embraces, without
exception, all nuclear reactor licensing procedures, envaronmental
protection, the control of nuclear materials, problems of nuclear safety
and security, insurance, standardisation, and international and public
relations questions, etc.

It 18 clearly difficult, in these circumstances, to draw a parallel
between the structures that have recently been set up in the United States
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and in France. A point that might be stressed, however, 1s the fact that
the govermnments of both countries have sought to draw a distinction be
between R & D activities and those relating, for example, to the manage-
ment of nuclear materials or military applications.

The United Xingdom Atomic Energy Authcority (UKAEA) also underwent
radical changes roughly at the same time as the CEA in France. In 1971
the Weapons Group (equivalent to the military applications directorate
in France) was placed under the control of the Defense Ministry, whilst
subsidiaries were set up to handle the manufacture and marketing of
radioisotopes (carried out by the Radiochemical Centre) and activities
concerning nuclear materials (British Nuclear Fuels Ltd - BNFL). The
buirlding of nuclear power plants had, for a long time, been in the hands
of private enterprise but 1n 1973 the existing companies were merged
together to form the National Nuclear Corporation which i1tself gave birth

to the Nuclear Power Company in 1975 in which the UKAEA has a 35 per cent
shareholding.

At the present time, therefore, the UKAEA proper consists, apart
from the very reduced central core, only of the Research Group responsible
for research and the Reactor Group responsible for reactor design and
development. Together, on 1st Aprail 1976, they were employing 13,580
people.

It is therefore apparent that the orgamnisation set up i1n the Unitead
Kingdom 1s similar in many respects to that now established in France and
not purely from the standpoint of structures but also as regards the
management methods employed. It would, however, be difficult to say
whether one country influenced the other, whether the influence was
reclprocal, or whether similar solutions have been found to the problenms

arising simply because the problems were of the same kind and were tackled
1n the same spirit.




COMPARATIVE REVIEW OF PUBLIC PARTICIFPATION
IN NUCLEAR LICENSING PROCEDURES IN CERTAIN EURQOPEAN COUNTRIES*

Dr Norbert Pelzer and Assessor Werner Bischof
University of GOttingen, Federal Republic of Germany

I. FORMS OF PUBLIC PARTICIPATICON

The involvement of the public in the licensing procedures for
nuclear i1nstallations, and power stations in particular, may take various
forms with varying weight and at different stages i1n the procedures.

1. Public opinion

Apart from any right of participatron that the public may be given
by law or regulation, one form of public participation in the authorising
of major technological projects 1s always present -~ and generally
indispensable - in all free democracies, namely the forming of publzic
opinion. Public oprnion 18 not Just the collection and processing of data;
1t can be responsible for "pre-shaping polatical will" (1), which can
affect lawmaking, administration and jJustice 1n the representative

* This 1s the translaftion of a paper presented to the Fifth German
Symposium on Nuclear Law, held in Minster from 8th to 10th
December 1976. The papers and proceedings of the Symposinm will
be published, in May 1977, as volume 14 of the series "Recht-~
Technik-Wirtschaft", edited by Prof. Dr. ILukes, by C. Heymsmns
Verlag, K&ln - Berlin - Minchen, which gave the kind permissicn
to reproduce the paper. The 1deas expressed and the facts given
in this paper are under the sole responsibility of the authors.

(1) Scheuner, Der Staat und die 1ntermedi¥ren Krifte, Zeitschrift
fir evangelische Ethik 1 (1957), pp. 34 et seq. On the general
problem see also von Hentig, Offentliche Meinung, offentliche
Erregung, offentliche Neugier, G&ttingen 1969,
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democracies. It 1s the manifestation of the basic right to freedom of
opinion and expression and of the press (2) implanted in all West Europezn
democracies and 1t therefore has considerable i1mportance in view of 1ts
legal basis.

The vehicles of public opinion inelude information, discussions,
the press and other publication media. It can develop strength in
organisations, pressure groups and citizen action movements, although none
of these groups 1s necessarily the materialisation of public opinion. It
can lead to the organisation of demonstrations and action campaigns which
may remain within - or go beyond = the bounds of law, ILastly, 1t may
manifest 1tself in elections and referenda. In other words, public opinion
exerts 1ts influence in many ways although 1t may not always be possible
to prove in detairl the chain of cause and effect - even with the help of
public opinion polls (3). Gaining its strength from the fundamental rigat
to the freedom of opinion, public opinion does mot usually need any other
legal instrument to be politically and practically effective, and yet 1ts
effect 1s essentially not direct but indirect though the influence 1t
exerts on centres of decision.

2. Formalised types of public participation

If one distinguishes this comprehensive instrument of "public
participation by public opinion™ from those types of public participation
that are formalised or typified in national comstitutions, legislation or
other statutory provisions, three approaches to public participation are
generally to be found i1n West Europe, as follows:

(a) Participation in the lawmaking procedures

Eurcpean constitutions provide various possibilaties for public
participation under this heading. The weakest opportunities for direct
influence are provided by the systems of representative democracy, as in
the Federal Republic of Germany for instance. Normally, direct public
participation 1s restricted to general elections. Other - but restricted -
possibilities are offered by the right of petaition under which citizens
can appeal directly to Parliament or to an "Ombudsman" or have their visus
put to Parliament by individual members (4). The strongest possibilaty

(2) cf., for example, Articles 10 and 11 of the Prench Declaraticn of
Human and Civil Rights of 1789; Article 21 of the Italian
Constitution of 1948; Article 7 of the Netherlands Basic Law of 1815;
Article 13 of the Austrian National Basic Law of 1867 1n conjunction
with Article 149 of the Federal Constitution Act of 1920. Cf. Mayer-

Pagch und Contiades, Die Verfaassungen Eurcopas, Stuttgart 1966, with
further references.

(3) On the difference between public opinion and the results of opinion
polls see: Hennis, Meinungsforschung und reprasentative Demokratie,
Tibingen 1957, pp. 32 et seq.

(4) See, for example, Article 17 of German Basic Law; Article 50,

Italian Constitution; Article 27, Luxembourg Constitution; Article &
Netherlands Constitution; see also footnote 2.
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the public has of exerting influence 1s 1n plebiscitary systems which enable
a law to be enacted by the commonalty in the form of referenda, plebiscites
or polls (5). These questions, however, are not discussed further in thas
report.

(b) Public_participation in decisions by the executive

Below the legislative level, public participation 18 concervable and
possible in the plamming and execution of nuclear projects. Such partici-
pation in licensing procedures 1s the narrower field of this study. The
remainder of this report reviews the special regulations governing nuclear
licensing procedures as regards the types of public participation that are
laid down. The study 15 confined to those countries which already have
special regulations on public participation in the nuclear field because
the value of the information 1is at i1ts highest in those cases.

(¢) Legal protection_against administrative decisions

A last possibility for public participation 1s the ledging of pleas
and appeals against acts by the administration in the licensing procedure.
I+ would not be possible to deal exhaustively with the problem of protec-
tion against the administration in the framework of this paper. Only
general indications can be given excepit where particular interest attaches
to certain regulations 1n individual countries,

II. FORMS OF PUBLIC PARTICIPATION IN LICENSING PROCEDURES IN INDIVIDUAL
COUNTRIES — B T -

1. France

(a)} Iacensing procedures for constructing and operating nuclear power
stations are governed by "Décret No 63-1228 du 11 décembre 1963 relatif
aux 1nstallations nucléaireg" as amended by "Décret No 73~405 du 27 mars
1973" (6). Under Section 3 of this Decree, large nuclear installations
{"installations nucléaires de base"} can be set up only after authorisa-
t10on has been anted. Applications for authoraisation are subject to a
local enquary ("enguéte locale®) (Section 3, paragraph 3).

The carrying out of a local enquiry is therefore a fundamental
and binding condition for the grant of a licence. 1In the French system
of administrative law, such enquiries {which are also necessary for other
classified establishments) come under the heading of "enquéte de commodo

(5) See, for example, Article 42, Danish Constitution; Article 71
Italian Constitution; Article 89 Swiss Federal Constitutionm.

(6) Journal officiel, 14th December 1963, p. 11092, and 4th Apral 1973,
P. 3798.
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et incommodo" (7), which 18 sufficient indication of the object and purpose
of the procedure.

A local enquiry 1is not compulsory

- for a large nuclear installation which has already been
the subject of an enquiry prior to being declared "d'utilaté
publique”, /[Section 3, paragraph 3{a)/, or

- purely for changes - requiring authorisation - to installations
or to their operation as defined in Section 3, paragraphs
3(b)} and (c).

(b) The procedure for the local enquiry is set out in a Joint
ministerial order dated 12th July, 1965 (8) as follows: The State
Secretary to the Prime Minister tramsmits a file to the Préfet for the
Département concerned containing the necessary documentary information on
the application for the licence, i1n other words the name and address of the
appliecant, the subject of the enquiry, the type, essential features and
drawings of the installation concerned and an official map at a scale of
1:50,000 or 1:100,000 showing the proposed location. The Préfet then has
to appoint a "Commissaire enquéteur" within 8 days and at the same taime
gives detailed anstructions on the engmiry procedure, the main contents
of which, as set out in the Joint ministerial order, are as follows:
Object of enquiry, date and time of commencement, and duration (not less
than 15 days and not more than 30). The Préfet's Order also has to state
the time and place at which the public can acquaint 1tself with the
documentary information and give its comments ("ses observations") on the
project. These comments have to be entered 1nto a bound register whose
1ndividual pages have to be numbered and imitialled by the "Commissaire
enquéteur". The Order of the Préfet has to be made public by appropriate
means 1n the muni cipality or municipalities where the installation is to
be set up. The Préfet also has to transmit the Order to a number of
government offices (Section 2, paragraph 3, Section 9). The register
must he available for inspection at the Préfecture, sous-Préfecture and
municipalities within a radius of 5 km from the proposed site.

Turing the period that the register 1s available, comments may be
entered into 1t or any other written comments filed by any "personne

(7) See Dalloz, Répertoire de Droit public et administratif, Paris,
1958 et seq., key words: Clmetlgre Commune, Etablissements dangereux,
insalubres et incommodes; Gousset and others, Ire Droit des Etablis-
sements Classés, Paris 1963, p. 137 et seq; also Hébert, Das
franz&sische Kernenergierecht, G3ttingen, 1974, p. 99; Hébert, Les
développements récents de la réglementation frangaise, sur
ltautorisation de création des installations nucléaires de base,
Cahiers juridiques de 1'&lectricité et du gaz 28(1976) p. 55,
para. 307.

(8) Journal officiel, 6th August 1965, p. 6987.



intéressée”. No provision is made for any formal oral procedure. On the
contrary, the process 1s a strictly formalised written procedure.

After expiry of the 30 days time limit, the enquiry register is
closed and handed over to the "Commissaire enquéteur" within 24 hours.
The latter checks the comments that have been made and interviews the
applicant for the licence and, 1f necesgsary, other people. Within 15 days
of the closing of the register, the "Commissaire enqudteur" transmits the
documents to the Préfet complete with his views. The Préfet then comsults
the official services involved in the matter and passes the file on, within
one month, tc the State Secretary to the Prime Minister who i1mmediately
hands the documents to the Chairman of the Interministerial Committee on
large nuclear installations (9) responsible for advising on applications
for authorisation.

(c) As already explained, this local enquiry procedure 1s not compulsory
for anstallations having "utilité publique” status for whiach another
engquilry procedure 1s laid down by Decree No 59-T701 of 6th June 1959 as
amended by Decree No 76-432 of 14th May 1976 (10). With certain differ-
ences (time limits, for example) the procedure 1s basically the same as
that for large nuclear installations outlined above, so that no detailed
description 1s mecessary. Reference is directed to the information
contained 1n the "Circulaire du 25 aoftt 1976 relative A 1'aménagement de
la procédure d'instruction préalable 3 l1a déclaration d'utilité publique
des centrales thermiques classiques ou nucléaires” (11). This circular
gives full information about the legal principles and procedures for the
enquiries necessary before granting "utilité publigue" status, with
particular regard to nuclear power stations and to the documentary
information to be provided in their case. Moreover, since nuclear power
stations are likely, in the normal run, to apply for such status because
1t confers tax advantages and makes land acquisition easier (possibility
of expropriation), more importance would seem to be attached 1n practice
to this enquiry procedure than to the specific enguiry procedure for
large nuclear installations under the 1965 Ministerial Order (11a).

{(d) Apart from the licence reguired for the plant 1tself, French nuclear
law obliges the operator of a nuclear installation to obtain other licences
for the discharge of gaseous (12) and liquid (13) radiocactive effluents,
to which distinct Orders apply. The licensing procedures prescribed also

(9) See Sections 3 and 7, Decrees of 1963 and 1973 concerning nuclear
installations (footnote 6).

(10) Journal officiel of 19th May 1976, p. 2984.

(11) Journal officiel of 24th September 1976, p. 5694. (Circular on
the prior enquiry procedure for official recognition of conventional
thermal power plants and nuclear power plants as being in the
public interest.)

(11a) According to Hébert (Les développements ... op. cit., footnote 7)
this enquiry procedure i1s regularly followed for Electricité de
France installations, whereas a local enguiry undey the 1965
Ministerral Order has been carried out in some cases for Commis-
sariat 3 1'Energie Atomique 1mstallations.

(12) Section 2, Decree No T74-945 of 6th November 1974. (Journal officiel
of 15th November 1974, p. 11472).

{13) Section 3, Decree No. T4-118%1 of 31st December 1974. (Journal
officiel of 4th January 1975, p. 230).
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call for an "enquéte publique" (14). As regards the discharge of liquia
radicactive effluents, the enquiry must, as far as possible, be combined
with that for large nuclear installations (Section 6, paragraph 2,
Decree No 74-1181%. No similar instruction yet applies to the disposal
of gaseous materials but 1t may be supposed, for practical reasons, that
such enquiries would also be carried out in conjunction with the enquairy
for the installation itself,

(e) The procedures laid down entitle any "personne interessée" o make
"observations" on the planned project. The question arises of what persons
are allowed to enter objections. The vague expression "intérét", which 1is
also applied as a condition for the right of action 1n French administra-
tive procedures 13 clearly ambiguous. In 1ts widest sense 1t could be
construed to include objections and complaints by the general public
although these are not admisgsible according to French case-law and legal
theory (15). "Intér&t" could also be understood as meaning that anyone
whogse rights are injured 1s a "personne intéressée”. French case-law has
taken this view for some time (16). According to present case-law 1t 1s
sufficient for a person to be able to prove a "certain intérét 2
1'annulation de l'acte" (17) - even a moral interest (18). The range of
"personnes intéressées” would therefore secem to be relatively broad.

Since the standing to sue seems to be linked to the damaging of an
"intérét", this determines, at the same time, who 1s entitled - once a
licence hag been granted = to attack 1t 1n the administrative courts by
"recours pour excés de pouvoir®™. Here too, therefore, the range of
persons entitled to action extends farther than 1t does under German law
A further aspect specific to Prench law should be noted, i1n this context,
namely that admimistrative case-law in that country has, in many instances,
recognised the "intéré&t" of groups of persons. The precedent was first
set by a ruling of the Conseil d'Etat on 28th December 1906, regarding the
right of action of the "Syndicat des patrons coiffeurs de Limoges" (19)
This decision recognised the right of action of a "Syndicat" 1f 1t brought
the action on behalf of all its members and not Just i1n the interest of
certain individuals. In another case, an association was allowed to

(14) Section 5, Decree No T4-945; Section 6, Decree No 74-1181 (footnotes
12, 13)}. With regard to Decree 74-945, see also Joint Ministerial
Order og 10th August 1976 (Journal officiel of 12th September 1975,
P' 5496 -

{15) See de Laubadére, Traité de Droit administratif, 6th edition,
Parais 1973, p. 516, paragraph 910; Vedel, Droit administratzif,
5th edition, Paris 1973, pp. 563 et seq.

(16) See: de Laubaddre op. cit. (footnote 15); R. Schmdt, Die
Anfechtungsklage gegen Verwaltungsakte im franzbsischen
Verwaltungsrecht, law thesis Munich 1967, pp. 130 et seq.; Bleckmann,
Das schutzwlirdige Interesse als Bedingung der Klagebefugnis am
Beispiel des franzBsischen Verwaltungsrechts, VerwArch 49 (1958)
pp. 213 et seq.

(17) de Laubadre, op. cit. (footnote 15); Vedel op. cit. (footnote 15)
PP. 563 et seq.

(18) Vedel op. cit. (footnote 15); Schm:idt op. cit. (footnote 16) p. 141,
Bleckmann {apparently taking a different view) op. cit. (footnote 16)
p' 2130

(19) Receuil des arr&ts du Conseirl d'Btat (Recueil Lebon)} 1906, p. 977
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institute proceedings because 1t did so in defence of the collective
interests that the association had been founded to protect (20). ILastly,
in a third case, the "Société pour 1'&sthetrque de la France" protested
against the 1ssue of a permit to build a Ie Corbusier bualdang in
Marseilles. The association's right of action was recognised because, on
the basis of its statutes, 1t had an interest in ensuring that building
law was complied with (215. Prom these and other judgments (22), an
assoclation therefore has a right of action 1f the action is brought in
accordance with the association's objectives as set out i1n i1ts statutes
and for the purpose, therefore, of protecting the interests of 21l its
members.

The holding of public enquiries 1s compulsory in the licensing
procedure for the construction and operation of large nuclear installa-
tions. A written procedure 15 used for the enquiry, there being no
formal public oral discussion of any objections. Any "personne antéressée"
can 1ntervene in the enguiry. Iocences can be appealed against in the
administrative courts by "recours pour excés de pouvoir" provided an
"intérét"™ i1n reversing the deciaion can be proved. In some cases, action
by groups 1s also permissible.

2. Netherlands

(2) In the Netherlands, installations for the release of nuclear energy,
for the production, preparation or processing of fissionable materials or
for the storage of fissionable materials may be constructed, commissioned,
cperated or modified only 1f licence has been Jointly granted by the
Minister for Economics and the Minister for Social Affairs under
Section 15(b) of the Nuclear Energy Act of 21st February 1963 (23). The
same obligation also governs the fitment or alteration of an equipment
designed for purposes of the nuclear prcopulsion of a vehicle or means of
transport (Section 15(c) of the Nuclear Energy Act). The procedure for

{(20) Conseil A'Etat of the 13th July 1948 (Société des amrs de 1'Ecole
Polytechnique) (Recueil Lebon 1948 p. 330).

(21) Conseil d'Etat of 14th December 1951 (Recueil Lebon 1951, p. 599).

(22) See Vedel op. cit. (footnote 10) pp. 566 et seq. and Schmidt
op. cit. {footnote 11) pp. 157 et seq.

{23) EKernenergiewet (Staatsblad 1963, 82)}; Netherlands text with German

translation in "Kernenergierecht Niederlande", by W. Bischof,

Yol 5 of the Series published by the Federal Ministry for the
Interior, Stuttgart etc., 1976 pp. 14 et seq, On the Netherlands
Fuclear Energy Act see also: Bischof, W, in Atomwirtschaft 1963,
pp. 609 et seq; A survey of different regulatory practices in
licensing and regulatory control of nuclear installatione, IAEA -
legal Series No. 10, Viemnna 1975, p. 278; Nuclear Legislation,
Anajytical Study, Regulations governing nuclear installations

and radiation protection, OECD-NEA, Paris 1972, p. 301.
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the grant of licences under Section 15(b) and (c) 1s laid down partly in
the Decree of 4th September 1969 on nuclear installations, fissionable
materials and ores (24), i1ssued under the MNuclear Energy Act (Seciion o).
These procedural regulations give detailed rules regarding information of
the public and responsible authorities and on the possibilities of lodzing
objections.

Applications made for the grant of licences under Sectiom 15(b) cr
(c) first have to be communicated by the Minister for Economics and the
Minister for Social Affairs to the government authorities detailed in the
Decree of 4th September 1969; they must be advertised in the Netherlands
0fficial Gazette (Staatscourant) and in at least one, or possibly several,
newspapers (Section 17, paragraph 1 of the Nuclear Energy Act). If the
application for a licence relates to a nuclear reactor (nuclear power
station), a fuel element manufacturing plant, a reprocessing plant or zx
installation for the storage of plutonium or enriched uranium, the zppli-
cation must also be referred by the above-mentioned ministries to the
provincial executive boards ("gedeputeerde staten“}, in other words, the
executive organs of the provincial parliaments (25), i1n which the site of
the installation concermed lies, or mainly lies. If the site of the
planned nstallation 1s less than 10 km from the boundary of another
prcvince, the application must also be communicated to the executive boarc
of this neighbouring province (Section 15 of the Decree of 4th September
1969). The provincial executive board then i1mmediately acguaints the
administration of the municipality in which the plant 1s to be located
with the content of the application. Neighbouring municipalities are alsc
informed 1f they are less than 10 km from the location of the plant. In
addaition, the bodies and asscciations responsible for the guality of
surface water must be i1nformed directly by the provincial executive boards
(Section 16 of the Decree of 4th September 1969). Municipalities informed
of an application for a licence have two weeks to ensure that the appli-
cation 1s made public 1n the manner usual in the locality, that public
notices are posted up on the intended site of the installation and
written communication sent to the owners and users of all plots of land
bordering on the site. The application has to be available for inspecticon
in the municipality from the day the notices are posted. Everyone has
the right of inspection (Sectron 17, Decree of 4th September 1969). The
administration of the municipality where the plant i1s sited 1s azlso
obliged to make avarlable for imspection the safety report to be

provided b{ the responsible ministries for this purpose (Section 18 of
the Decree).

{(b) This provision of information to the public 1s the basis for the
subsequent procedure for making objections, the responsibility for which
1s given to a committee to be summoned by the Minister for Economics and
the Minister for Social Affairs (26). Under Section 17, pavragraph 2 of

(24) Staatsblad 1969, 403, amended by the Decree of 26th April 1972,
Staatsblad 1972, 242; reproduced 1n "EKermenergierecht Niederlande”
(footnote 23), pp. 250 et =seq.

{(25) Cf. Article 137 of the Netherlands Constitution.

(26) For the composition of this Committee, see Section 19, paragraphs
2 and 3 of the Decree of 4th September 1963 (footnote 24).
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the Nuclear Energy Act, the right to object belongs to the government
authorities to whom the application for authorisation must officially

be communicated, 1n other words primarily the provincial executive boards
and ‘municipalities. Secondly, all i1nterested persons ("belanghebbende")
are entitled to submit objections 1n the form of a complaint, against the
granting of the licence applied for (Nuclear Energy Act, Section 17,
paragraph 3). Such complaints may be made either in writing or verbally at
a public meeting of the above-mentioned Committee (Decree of 4th September
1969, Section 19, paragraph 1). The Committee's public session must be
held at least one month but not more than two months after the public
announcement and 1t must take place in the municipality in which the
installation 1s wholly or chiefly constructed or to be constructed. The
day and place of the session must be published at leas three days before-
hand 1n one or more newspapers (Nuclear Installations Decree, Section 19,
paragraph 5). Interested persons may appear personally at the publaic
gsession or be represented. Minutes are taken of the Commission's hearing,
a copy of which 1s laid open for inspection by perzsons affected. The place
of inspection 1s made public in the manmmer usual in the locality.

Section 17, paragraph 3 of the Nuclear Energy Act and Section 19,
paragraph 1 of the Nuclear Installations Decree of 4th September 1969 do
not specify who 15 to be considered as interested persons and thus entitled
to a complaint. At any rate, no-one has to prove that his rights are
damaged by the envisaged installation. In addition, the right to complain
does not depend on the i1nterested person'!s having his residence in the
municipality or province where the installation i1s to be, or already has
been, constructed. The complainant merely has to prove conclusively that
the possible occurrence of danger, damage or nuisance 15 to be feared in
his case. Netherlands administrative practice regarding the admissibility
of objections 15 liberal. In the licensing procedure for the gase centri-
fuge enrichment plant in Almelo, for example, a Journalist wath has
residence 1n Amsterdam was accepted as complainant (27). Even foreigners
living outside the Netherlands may, 1n some cases, be heard as objectors.
The Nuclear Energy Act and the Nuclear Installations Decree contain no
specific provisions regarding the recognition of groups as objectors. In
theory, legal persons under private and public law may also qualify as
"belanghebbende'. Environmental protection groups and assoclaticns may
submit objections but their activity, as specifically set out in the
relevant statutes of the association concerned, must cover the area in
which the installation itself i1s to be constructed or 1s located (27).

A citizen's association for the province of Seeland would therefore not

be entitled to raise obJections about a nuclear ingtallation in the
province of Groningen. On the other hand an environmental protection
association for the whole of the Netherlands with its offices in

Amsterdam, for example, would be entitled to object in all provinces. This
administrative practice which 1s already followed will be confirmed 1in the
forthcoming Environmental Protection Act currently before the Netherlands
Cabinet and soon to be referred to the parliamentary legislative authori-
t21es. The relevant changes and additions tc the Nuclear Energy Act are
also envisaged.

Under the Nuclear Installation Decree of 4th September 1969,
Section 30, the next step 1n the complaints procedure 1s that the applai-
cant for a licence 1s informed of the objections by being given the

(27) Communication from Dr H.A. de Grood, Ministry for Economic Affairs,
the Hague, to the authors.
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minutes of the Committee's public session and copies of the written
objections. The applicant thus has an opportunity t¢ reply and in
particular to say whether and in what manner he 1s willing to meet the
objections raised.

The decision on the application for authorisation taken by the
Minister for Economics and the Mimister for Social Affairs jointly wath
any other competent ministers (Nuclear Energy Act, Section 18) 1is
communicated to those who have complained against the granting of the
licence; if the decision is to grant the llcence, the wvarious considera-
tions taken into account with regard t0 the objections raised by the
individual complainant must be stated (Nuclear Installations Decree,
Section 30, paragraph 3%). In addition, the executive board of the province
in which the public session has taken place receives a copy of the decision
complete with reasons for 1t. The same document also goes to the
administration of the municipalities concernmed (28}, It should be noted
that apart from this right of complaint under nuclear legislation,
provincial governments and local authorities are entitled, under express
provisions in the Constitution (29), to uphold the interests of their
province and 1ts rmhabatants, or their munmicipality and 1ts inhabitants,
in relatron to the Queen, the Parliament or the provincial parliaments.

MThia oaonaral richd: Af antaroantrian mAan +tha MOanadty+Enti1an mafural T
A BTIHHGLGL L 1Ry Vi I eTI VUM VAVIL WMTAL bUE viddovi vu vl Ul davikldd dy

extends to questions relating to the construction and cperation of nuclear
installations.

The Netherlands Constitution 18 very reticent regarding the possi-
bi1lity of plebiscitary decisions (as 1s the Basic Law for the Federal
Republic of Germany). In particular, 2t 1s not possible under Netherlands
constitutional law to influence specific licensing procedures by referenda
or plebiscites.

(r'l\ A'n:rrv'l- from the R11+1r to inform the f\n'h'l1c, pnvl o articination

- B R

and the publlc's right to object that are set out in the legislation on
licensing procedure, the Nuclear Energy Act (Section 50 et seq.) contains
provision on appeal procedures in the administrative courts against the
decisions of the responsible ministries on applications for licences to
construct, commission, operate or modify imnstallations and on other appli-
cations for which the law makes provision. The appeal goes directly to
the Queen. It 1s made against an act of the administration in the ferm
of a mimisterial order (beschikking). Normally, the application for the
order to be reconsidered has no delaying effect (Nuclear Energy Act,
Section 50). Anyone 18 entitled to lodge an appeal whose interests
(belan.g\ are directly affected by the act of the administration. Those
entitled to appeal are therefore basically identical with those entitled
to complain (1n the licensing procedure); the only difference 1s that the
right to appeal 1s confined to those who are directly (rechtstreeks)
affected.

(e) The right to appeal also belongs to Mayors of such municipalities
as may have submitted an application to the responsible ministers under
the Nuclear Energy Act, Section 25, paragraph 2, for the i1ssue of an

(28) cf. Decree of 4th September 1969 (Section 30, paragraphs 3, 4 and 5)
as amended by the Decree of 26th Apral 1972 tfootnote 247,

{(29) HNetherlands Constitution, Articles 147 and 157.



order halting the construction or operation of a nuclear installation on
the grounds of confliet with legal provisions, 1f the application has been
turned down by the minister as licensing authority (30)}.

Appeals are heard by the administrative litigation department of
the Council of State (Raad van State); as a rule the hearing 1s held
orally in public session (31). The final decision, however, 1s not taken
by the Council of State but formally by the Queen on the basis of the
Counc1l of State hearing and on the proposal of the minister responsible
for granting the licence 1in agreement with those ministers whose field
of competence 1s also involved.

Apart from the conditions, obligations and other rules set out in
the Nuclear Energy Act, Section 19, paragraph 4, a licence for constructing,
operating or modifying an installation may also make the licensee respon-
sible for meeting further requirements that the authorities defined an the
licence may possibly set. If further requirements should be imposed b
order of the authorities named, those persons whose interest (belangen
are dairectly affected by such order - including not only the licensee but
possibly others as well - may apply to the minister granting the licence
for a review of the order, under the Nuclear Energy Act, Section 36,
Normally, an appeal of this kind has a delaying affect. The procedure 1s
laid down in a special Decree of 13th October 1969 (32).

(£) Summary

In the Netherlands, nuclear law requires that the public be fully
informed on applications made for licences, such information in principle
being followed by an engquiry procedure conducted by a specizl complaints
Committee., In thls procedure "belanghebbende" may enter objections in
writing or orally. Netherlands administrative practice i1s liberal in its
recognition of objectors, which may include legal entities such as
environmental protection associations. Directly affected persons are
entitled to lodge appeals against licences to construct, operate, or
modify installations, decisions on appeals being rendered by the Queen
after a hearing by the Council of State (administrative litigation depart-
ment). DPlebiscitary decisions are, in practice, 1mpossible under
Netherlands constitutional law,

(30) Nuclear Energy Act, Section 25, paragraphs 2 and 5, in combination
with Section 50, paragraph 1.

(31) Cf. Nuclear Energy Act, Section 55, paragraph 2.

(32) Beroepsbesluit Kernenergiewet (Staatsblad 1969, 473). Dutch text
and German translation in "EKernenergierecht Niederlande" (footnote
23, pp. 94 et seq.).
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3. Sweden

{(a) The basic principles of nuclear law in Sweden (33) are to be fcund
in the Act of 1st June 1956 on the right to exploit nuclear energy (Atomic
Energy Act) (34) and the Radiation Protection Act of 14th March 1958 (35).

Under Section 1 of the Atomic Energy Act, a licence 1s reguired for
the acquisition, possession, conveyance, processing or other handling of
nuclear fuels (36). The same applies to thorium and other materials that
can be transformed into nuclear fuels, compounds containing one of the
named substances, and irradiated nuclear fuels (37). The licence used to
be granted by the King but 1s now 1ssued by the Government (38) or the
authority designated by it (39), except where specific exemption from the
licensing requirement exists by virtue of a statutory instrument (40).

(33) Swedish legislation on the peaceful uses of atomic energy was
published by the Institut PfUr Volkerrecht of Gottingen University
with a German translation in 1963 as volume 8 of the Nuclear Law
Series. For amendments that have since been made, see the Nuclear
Law Bulletins published by the OECD Nuclear Energy Agency, Paris.
As regards the nuclear licensing procedure, sece also Nuclear
Legislation, Analytical Study, Regulations governing nuclear
mmstallations and radiation protection, OECD-NEA, Paris 1972, pp.
373 et seq.; and A survey of different regulatory practices in

licensing and regulatory control of nuclear installations, IAEA,
TLegal Series No. 10, Vienna 1975, p. 286.

(34) Svensk Fbrfattningssamling (SFS) 1956, No. 306, Amendments of
30th June 1960 (SPFS 1960, No. 422), 2nd@ December 1960 (SFS 1960,
No. 682), 20th March 1964 (SFS 1964, No. 209), 19th May 1972
(SFS 1972, No. 179) and 26th June 1975 {SFS 1975, No. 706).

{35) SFS 1958, No. 110. Amendments of 30th June 1960 (SFS 1960, No. 423%),
4th December 1970 (SPFS 1970, No. 670), 30th June 1971 (SFS 1971,
No 617), 14th December 1973 (SPS 1973, No. 1004), 26th June 1975
(SFs 1975, No. 209) and 13th May 1976 (SFS 1976, No. 245).

(36) Nuclear fuels are uranium, plutonium and other materials used as
fuel 1n a plant generating atomic energy (nuclear reactor) (Atom:c
Energy Act, Section 1).

(37) Atomic EBnergy Act, Section 1, paragraph 2 (footnote 34).

(38) Seg)Act of 26th June 1975 amending the Atomic Energy Act (SFS 1375,
T06).

(39) Responsibility for i1ssuing licences under the Atomic Energy Act las,
to some extent, been transferred to the National Nuclear Power
Inspectorate. Cf. Decree of 22nd January 1976, regarding the
control authority referred to in the Atomic Energy Act, etec. (SFS
1976, 12). Cf. also Royal Instruction of 31st May 1974 for the
National Nuclear Power Inspectorate (SFS 1974, 427).

(40) See Royal Decree of 11th December 1970 on certain authorisations
under the Atomic Energy Act (SPFS 1970, 749).



The obligation to have a licence to construct, possess or operate a
nuclear reactor, an installation for the processing of nuclear fuels and
the other substances listed in Section 1 of the Act 1s laid down in
Section 2. Since 1st January 1976, licences for installations are also

no longer granted by the King but by the Govermment. Section 3 of the Act
provides that a licence 18 required for the exportation of nuclear fuels
and the other substances listed i1n Section 1. Apart from the licence under
the Atomic Energy Act a further licence may be required in certain circum=-
stances under the Radiation Protection Act (41), to be granted by the
Government or the radiration protection aunthority designated by 1t.

(b) Both the Atomic Energy Act and the Radiation Protection Act contain
certain provisions on restrictions, conditions and duties and on the
supervisory powers of the responsible control authorities, but, as yet,
there are no specific and detailed rules for the licensing procedure
particularly with regard to applications for licences to construct,
commisslion and operate nuclear installations. In this respect, there are
no provisions, neither in the Atomic Energy Act or the Radiation Protection
Act nor in the special regulations i1mplementing these Acts which have been
1ssued so far, concerning public information or participation in relation
to the nuclear and radiation protection licensgsing procedure or the legal
protection against the grant or refusal of licences under the two Acts.

A particularly noteworthy point is that neither the Atomic Energy Act

nor the Radration Protection Act contain any substantive or formal

conditions for the gramting of licences. Since 1960 a certain administra-

tive practice has develcped over the years as regards licences for nuclear

installations (competence of the Minmister for Industry, applications to

be filed with the National Nuclear Power Inspectorate, the obtaining of

an expert opinion, and the transmission of that opinion to the Government
~ with the Minister's views, involvement of the National Radiabtion Protec-

tion Institute and other authorities) but no detailed nuclear licensing

procedure has yet been expressly laid down by law (42).

In 1971, after decades of preparatory work, a full-scale reform of
the law of administrative procedure and the law of administrative courts
was introduced in Sweden (43). Whereas, previously, the procedures of the
administrative authorities were largely based on customary law, administra-
tive practice and a few re ations in specific provisions, the Administra-
tion Act of 4th June 1971 (44) standardised the procedures. Admittedly,
this Act was not applicable to the licensing of nuclear installations under

(41) See Radiation Protection Act, Section 2, as amended on 14th December
1973 (SFS 1973, 1004).

(42) But see Royal Instruction of 31st May 1974 on the National Nuclear
Power Inspectorate (SFS 1974, 427) and the Decree of 22nd January
1976 on the Control Authorities under the Atomic Energy Act etc.
(sFs 1976, 12).

(43) On this reform, see Herlitz, N., Rechtsschutzfragen in Schweden, in
Gedfichtnisschrift fir W. Jellinek, Minchen 1955, pp. 419 et seq.;
and Forstmann, M,D., Der Rechtsschutz im schwedischen Verwaltungs-—
verfahren 1n VerwA 62 (1971), pp. 313 et seq.; and 63 (1972),
rp. 10 et seq.

(44) SFA 1971, 290. German translation in VerwA 64 (1973), p. 278.

See Hahn, G., Das neue Schwedische Verwaltungsgesetz in Verwh 64
(1973), pp. 260, et seq.
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the Atomic EBnergy Act wmtil 1975 because up to that time the King's decisior
was required for such licences and the Administration Act, by virtue of =
specific provision (45), is not applicable to the King, that i1s to say the
EKing in the Council of State - the Government as defined by the
Constitution (46). Through the Act of 26th June 1975, amending the Atomic
Energy Act, which entered inte force on 1st January 1976, the Government

15 now put 1in place of the King (47) and@ is now the central decision-
making authority as regards nuclear licences, so that the provisions of

the Admirmaistration Act would seem now to be applicable to the nuclear
licensing procedure. Section 10 of the Admimistration Act makes 1t
compulsory to consult other authorities. This "referral" procedure (48)

1s 1n line with previous admimistrative practice 1n relation to the Atcmic
Energy Act. There 1s, however, no indication in the Administration Act
that applicationsfor the grant of licences under the Atomic Energy Act

have to be notified or that the public has to be informed. Morecver, tne
provisions of the Administration Act on the possibility and admissibility
of appeals against administrative decisions are inapplicable since licenrces
under the Atomic Energy Act are granted by the govermment and there is
naturally no superior authority to overrule 1t.

(c) In June 1971, the law on admimistrative procedure i1n Sweden was
also reformed by two new acts: the Act of 4th June 1971 on general
administrative courts (49) and the Administrative Procedure Act of the same
date (50). No general clause is included in this Act regarding the
review of administrative decigsions (51) but the principle of enumerated
rights 1s applied, in other words applications, objections, complaints
etc., are admissible only 1f there are express legal provisions allowing
access to the administrative courts (administrative court, and the
administrative court of appeal). Up to now, the nuclear legislation does
not contain any provisions under which appeals against government
decisions on applications for licences for nuclear installations would oe
permissible. The Act of 4th Jume 1971 (52) on the competence of the
general administrative courts for reviewing certain questions (Section 1,
paragraph 9) states that appeals bYefore the administrative courts against
decisions under the Radiation Protection Act shall be admissible but this

(45) Administration Act of 4th June 1971, Section 2, paragraph 1
(footnote 44).

(46) Hahn, in VerwhA 64 (1973), p. 263.

(47) Under previous law sti1ll in force, there 1s no appeal against
decisions by the King (cf. Porstmann, in VerwA 63 (1972), p. 15).

(48) See Forsitmann, 1n VerwA 62 (1971), pp. 342 et seq.; Hahn 1in
VexrwhA 64 (1973), p. 267.

(49) SPFS 1971, 289.

(50} B8PS 1971, 291; German translation in VerwA 64 (1973}, p. 377.
(51) Hahn, in VerwA 64 (1973), pp. 351, 374 and 377.

(52) sSFS 1971, 309.



does not apply to licences granted under the Atomac Energy Act. This legal
position, moreover, corresponds to the intention of the reform of the law on
administrative procedure, namely that questions arising out of essentially
political consaderations (e.g. decisions in which defence, public order,
security or economic policy viewpoints have to be taken into account) should
be reserved to the government without any possibility of review by the
administrative courts (53).

But since other legisiation alsc applies to the construction and
cperation of muclear installations - e.g. the Building Act of 30th June
1947 (54) as amended, the Envirommental Protection Act of 29th May 1969
(55) and the Water Conservation Act of 30th November 1956 (56), appeals
may be lodged, as allowed by these Acts, against the decisions taken under
these Acts by the responsible adminaistrative auvthorities although they
cannot, 1t should be noted, relate to the licences granted under the Atomic
Energy Act.

(d) The scope for public intervention in the nuclear licensing procedure
15 thus extraordinarily small in the present legal situation, but 1% should
be noted that, in Sweden, the interests of the public in relation to the
Eing, the Government and the Administration are represented by the
Ombudsman, a function created in 1809 (57). Bvery Swedish citizen 1s
entitled to approach the Ombudsman who 1s responsible solely to Parliament
and completely independent. He enjoys far-reaching rights of investigation
as regards Parliament and the administration but is not empowered,
representing the public interest as 1t were, to object or appeal against
decisions by the adminisbtration and the courts. He may, however, make
recommendations to both courts and authorities although these are not
binding. One essential effect of the Ombudeman's activaty ais to ensure
the legality and regularity of the administration and to uncover gaps or
deficiencies in the legislation.

{e) Tastly, reference 15 to be made to the possibility under the
Swedish Constitution of 28th February 1974 (Chapter 8, Section 4) (58)
of holding a referendum, According to this provision referenda can be

(53) Cf. Hahn in VerwA 64 (1973), p. 357.

(54) SPS 1947, 385.

(55) SPFS 1969, 387. See also Schroer, F., in DVBL, 1971, p. B13,

{56) S¥FS 1956, 582.

(57) Por details see Kastri, P., Die Institution des Ombudsman im
skandinavischen Recht, an JOR 21 (1972), pp. 219 et seq., and
Kempf, U,, Der BlUrgerbeauftragte als Kontrollorgan, in Beilage
zuxr Wochenzeitung Das Parlament B 44/73 of 3rd November 1973,
pp. 17 et seq. {(20).

(58) ZXungl. Majts: Xkungbdrelse om beslutad ny regeringsform,
28th February 1974 (SFS 1974, 152).



ordered throughout the Swedish Kingdom by the passing of an Act., From the
Constitution 1f 12 not possible to tell whether an Act 15 fo be passed for
referenda in general or whether a specific Act 1s necessary for each
eoncrete case. The resulf of the referendum 1s not binding on the
constitutional institutions, being purely consultative in nature. In the
Government's statement of 8th October 1976, Mr Filldin, the Swedish

Prime Minister, promised a consultative referendum on construction andg
operation of nuclear installations by the end of 1977 or 1978 (58a).

(£) Summary

Current Swedish law on nuclear installations has few provisions
regarding licensing procedures; in particular, there are up to now mno
specific legal rules requiring the information of the public, enguiry
brocedures or participation by the public and parties affected. Since
decisrons on applications for licensing nuclear installations used to be
taken by the Eing and are now taken by the Government, revision of the
Government deecision in the adminzstrative courts 1s at present not
possible under the law on admimistrative procedure. At best, the publaic
has formal opportunities for intervention through the Ombudsman or
referenda. However, referenda camnot, under constitutional law, be
mitiated by the public but have to be ordered in an Act passed in accord-
ance with the Constitution.

4. Switzerland

It would be wrong to close this comparison of legislation on types
and forms of public particaipation in nuciear licensing procedures without
a2 brief look at the legislation in Switzerland, a country with which the
term referendum i1s readily associated and which 1s regarded as a model of
direct plebiscitary democracy. One would therefore be tempted to assume
that special provision would be made there for public invelvement in nuc-~
lear licensing procedures but this is by no means the case.

(a) Under the Federal Act on the Peaceful Uses of Atomic Energy and
Protection Against Radiation of 23rd December 1959, Section 4, paragraph
1{a) (59) the construction and operation of nuclear installations require
a licence the granting of which 1s decided by the Federal Government or a
body designated by it (60). The licensing provisions include an snquiry
procedure. Under Section 7, paragraph 2 of the Atomic Energy Act, tns views
¢f the Canton in which the nuclear installation is to be set up have to
be obtained. Individual citizens or the public concerned, therefore, have
no right %o be heard - only the Canton of the site. In particular, there

{58a) Energiewirtschaftliche Tagesfragen 1976, p. 626; IRS-Kurzinformationen
1976, No 41 {1976/D/34).

(59) Amtliche Sammlung 1960, p. 541.

(60) Atomic Energy Act, Section 6. Competence for the granting of
licences has been delegated to the Transport and Energy Economy
Department, "Order on definitions and authorisations in the field
of atomie emergy"™, Section 3, of 13th June 1960 (AS 1960, p 557).




is no procedure allowing persons whose interests are affected, to lodge
objections before the licence 1s granted. OSuch a procedure is known in
other fields of Swiss law but here 1t 28 replaced by the Cantonts right to
a hearing (61). In this way Swass legislation, by confining the right to
be heard to the Canton of the site has deliberately taken a decision
designed to rule out any direct exercise of influence by the citizen and
the public. This is nowadays criticised here and there, but 1t must be
borne in mind that fundamental plebiscitary approval of the use of atomic
energy has already been given by the referendum, held in the autumn of
1957 among the Swiss people and the Cantons, on the amendment of the
Federal Constitution conferring competence for atomic energy on the
Federal Authority (Article 24 quinquies) (62).

{v) Although, therefore, there is no provision for direct public
participation in the licensing procedure at federal level, the guestion
1s whether the legal situation 1z drfferent in those fields for which the
Cantons or municipalities are competent, e.g. building, protection of the
countryside and water management., However, recent drscussion regarding
constitutional law and competence under the Atomic Energy Act in
Switzerland suggests that 1t is very questicnable whether there is any
cantonal or municipal competence worth mentioning as regards the
exploitation of atomic energy. The Swiss Federal Courtis decision in the
Kaiseraugst case (63), ain particular, makes it clear that the provisions
in the Constitution place full competence with the Pederal Government,
leaving practically no scope for the application of Cantonal regulations.
The Federal Court refers to "the exclusive character of the legislative
competence given to the Federal State in the field of atomic energy® (64).
Similar views have been advanced in the literature (65). Given this
clearcut pre-emption by the Federal State in relation to the Cantons it
seems doubtful indeed whether decisions taken at cantonal level -~ with orxr
without public participation ~ are admissible or can produce effects which
are not in agreement with the provisions of the Federal Atomic Energy Act
and thus outflank the exclusive federal competence for licensing nuclear
power stations. This could probably apply even tc the field of land-use
planning, the law on which in Switzerland confers fundamental and

(61) See Gygi, Dre rechtlichen Probleme des Baus von Kernkraftwerken in
der Schweiz, Beillage zum Bulletin der Schweizerischen Vereinigung
fur Atomenergie, No 14/15, 1975, p. 8.

(62) Referendum of 24th November 1957 {(Amtliche Sammlung 1957, p. 1027).
The result of the referendum was 491,000 for and 144,000 against.
See also Gygi, op. cit. (footnote 615 P 3.

{6%) Bundesgerichtsentscheidungen (BGE) 99 I a pp. 256 et seq.
(64) BGE 99 I a pp. 257 et seq.

{65) Cf. Faischer, Die Kompetenzordnung bei der Bewrlligung von Kernkraft-
werken, Schweiz. Zentralblatt filr Staats und Gemeindeverwaltung 74
(1973) pp. 89 et seq.; Fischer, Die Kompetenzordung bei der
Bewilligung von Kernkraftwerken im Lichte der Gerichtgpraxis,
Bulletin SEV/VSE 66 (1975) pp. 269 et seq.; Gygi op. cit. (footnote
61); H. Huber, Die Bewilligungz von Kernkraftwerken, Neue Zircher
Zeirtung, 4th July 1973, No 303, p. 23. Inkewise, apparently, the
urpublished Opinion of Huber and Gygi (Berme specialists in public
law) Gutachten Uber die rechtliche Zul#ssigkeit flr den Kanton
Bern, den Bau weirterer Atomkrafitwerke auf seinem Gebielt der
Volksabstimmung zu unterwerfen (1972) (quoted in Fischer op. cit.).
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substantial rights of direct collaboration on the Swiss people (cc). dere,
too, Federal law takes precedence, in the event of conflict, over divergens
cantonal regulations to the extent that cantonal decisions may noct render
impossible the construction of nuclear power stations in the form authcrised
by the Federal Government (67).

{¢) These conclusions nevertheless have no effect on the rights con-
ferred by the law on administrative procedure on private persons to lodge
objections and appeals against licences or to bring an action before the
administrative courts (68). In this area the general principles of
protection against acts of the administration apply, which are similar ¢
those in the Federal Republic of Germany (69). It is important to note,
however, that associations of persons are allowed to lodge appeals or to
take legal action 1f all -~ or at least most - of therr members are directly
affected by the contested licence and if, in addition, the statutes of the
agsocration expressly state that these are precasely the interests which
the association 1s designed to safeguard (70). Appeals by associatione
are therefore possible in Switzerland, to a limited extent, but not bty
the public in general.

(a) Summary

In the Swiss licensing procedure for nuclear installations, only tre
Canton of the site 15 consulted on the project. Direct consultation or
participation of the public does not exist. Associations of persons may,

on certain conditions, be involved in the procedure in the administrzt_v=
courts.

(66} See Bruhin, Planfnderung im Raumplanungsrecht, Zirich 1975,
PP. 35 et seq.

(67} See authors referred to in footnote 65, particularly Fischer,
Bulletin SEV/VSE pp. 273 et seq.

(68} A further relevant point i1s the appcintment of a "Beauftragte fir
Beschwerdesachen" in the city of dllrich. This Ombudsman is
required to act in cases where, in spite of formal legal action
and appeal, there ia a further need for comtrolling the adminis—
tration. He can act only as a mediator with no power of decision.
The guestion of whether or not to bring in the Ombudsman on a
general basis in Switzerland is now being studied. €f. Schwarzenbach,
Grundriss des allgemeinen Verwaltungsrechts, 6th edition, Bernm,
1975, pp. 141 et seq.

(69) See, for example, Rocke, Die Legitimation zur Anfechtung von
Verwaltungsakten, ZH#rach, 1968; Schwarzenbach, op. cit. (footnate
66) pp. 125 et seq.

{(70) See, with precedents from case law, Gygi op. cit. (footnote &1)
Pp. 9 et seq.
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ITI., CONCLUDING REMARKS

It might seem tempting to study forms and types of public partici-
pation 1in nuclear licensing procedures in other countries than those
considered here, but a brief glance at the relevant nuclear legislation
in each case 1s enough to show that there is no, oxr very little, provision
for public participation in the other countries i1n Western Furope. The
detairled and comprehensive nuclear legislation in Italy, for example,
surprisingly has nc reference to enguiry procedures or other rights of
public participation. The same applies to Austria., Conversely, there
are some tentative approaches to public participation, albeit indirect,
1 the British Nuclear Installation Act {71) and the Spanash Decree on
Atomic Installations (72) Lastly, the Belgian Decree on Radraticn
Frotection requires municipalities to publish information about appli-
cations for licences and allows citizens a time limat of 15 days (') to
lodge objections (73).

The conclusion therefore 1s that, 1 Western Europe, only Germany,
France and the Netherlands have relatively elaborate systems for publac
enquiry or participation in nuclear licensing procedures. By comparison,
countries like Sweden and Switzerland, with thear reputation for cherishing
the citizen's rights, do not consider public participation in the licensing
procedure to be necessary, or 1f so, only indirectly. For most of the
other countries a completely negative report has to be made. Admittedly
1t cannot be ruled out that, i1n some countries, there may be forms of
public participation outside the nuclear legislation 1tself which come
into play 1n the licensing of nueclear installations. It could be imagined,
for example, that public participation under industrial or land-use
plamning legislation could alsc apply to nuclear power stations, but 1t
has not veen possible to go further into this pcant.

The reasons for this reluctance on the part of States could well
be diffzcult to establish. It might be argued that because of the
increasingly criftical awareness of the population, recogniticn of the
1mportance of public participation in nuelear licensing procedures is
only & recent phenomenon, and that this i1s why at least the older atomic
energy acts contain no provisions on public particapation. This, however,
would be to 1gnore the question that needs to be put first of all and that
13, whether there may not be sound reasons for reserve on the sublect of
public participation. It was the Swaiss jJurist Werner Kaga who said that
referenda cannot be organised about any and every subject -~ there were
decisions for which special competence was necessary ?74). This point
should not be lost from sight even though today many people may contest
the argument. The exploitation of atomic energy i1s a highly technical
and complicated matter and limits scon arise as regards direct influence
by a non-specialised public., This makes the reserved attifude of most
legaislatures oubside Germany understandable. On the other hand, the

(71) Nuclear Installations Act 1965 fChapter 57, Section 3(3)7.

(72) Decreto 2869/1972 de 21 de Julic, por el gue se aprueba el
Reglamento sobre Instalaciones Nucleares y Radiocactivas {Section 6
et seq.). (Boletin oficial, 24th October 1972, p. 18906.)

(73) Section 6.3, Royal Decree of 28th February 1963, {(Moniteur belge,
16th May 1963, p. 5206}.

(74) Quoted from Gygr op. cait. (footnote 61) p. 2.
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examples investigated in this report show that they also consider publ:ic
participation 1n various forms as a matter of good policy in certain arszs
For the German lawmakers, therefore, this look across the borders is both
a warning to be appropriately restrictive and an encouragement to push

cautiously ahead with suitable forms of public participation in nuclear
licensing procedures.
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BIBILLIOGRAPHY

e France

Collogquium on Nuclear Law and the Law of the Sea, Proceedings, Economica,
Paris, ?977; ?52 pages

This Colloguium was held at Paris University I on 12th and 13th
June 1975. It was organised by the "Paris I Centre d!'études et de
recherches de droit international” and by the "Centre d'études du droit
de l'énergie atomique de 1*'Institut de droit comparé de Paris™ under the
chairmanship of Dean Cell:iard.

The Proceedings of this Colloquium which deal with the relation-
ship developed 1in recent years between both these legal systems contain
the full texts of the papers submitted and the ensuing discussions between
the participants. These papers discuss the technical and eccnom:ic
preospects of nuclear-powered ships, as well as the third party liabilaity
and licensing systems applicable to this form of navigation. The rules

annlinahla +ta +hird navrty 1iahiT14y favr mamnmitimsa +rancrnnrndt A mnalanr

materials and the problems raised by insurance for such transport are
also described. The question of radiocactive marine pollution, in parti-
cular in the light of the recent international conventions such as the
1972 London Convention, was analysed by several speakers, while other
papers dealt with the legal aspects of off-shore siting of nuclear power
plants and the de-nuclearisation of the seabed.

® F.R. of Germany

Werner Bischof, Rontgenverordnung (RbV), Das Deutsche Bundesrecht,
Taschenkommentar, Nomos Veriagspesellschafli, Baden-Baden, 13771, 566 pages

Werner Bischof of the Institute for Public International Law of
the University of GUttingen 1s the author of this first commentary on the
Ordinance of 1st March 1973 concerning protection from damage by X-rays
(X-ray Ordinance)}, a translat.on of which was reproduced in “the Supple-
ment to Nuclear Law Bulletain No 12,

After an introduction dealing with previous legislation, the legal
basis for the present Ordinance, as well as recommendations and directaves
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for 1ts 1mplementation, the author gives an Article-by-Article commentary
on the Ordinance. The Annex contains the announcements issued on

2nd January and 15th March 1974 by the Federal Minister for Youth, Familj
and Health and the Federal Minister for Labour, which set forth the
directives and recommendations agreed with the competent supreme authori-
t1es of the Lander.

Gottinger Atomrechtskatalog, Part B, Volume 28, Institut fiir Volkerrecht
der Universitit Gottingen, ingen, 1976, 448 pages

The Institute for Public International Law of the University of
Gottingen has now published Volume 28 of the Atomic Law Catalogue, which
1s the third in the new Part B series (Bibliography and Sources)}. It
deals with the atomic energy law of individual States and updates the
information given in Volumes 1, 12 and 16 to 1st April 1976, Part B will
be completed by an Index in Volume 29. (For Volumes 26 and 27, see
Nuclear Law Bulletin Nos 17 and 18).

Hugo J.Hahn and Albrecht Weber, Die QOECD, Organisation fur Wirtschaftliche
Zusammenarbeit und Entwickiun 33551T¥enrelﬁg_ﬁﬁio d1sche Wirtschaft,
Vol 44, Romos VerlagsgeseIIscﬁaf¥ Baden-paden, 1916, 445 pages

i ep————

Formerly legal counsel at the OECD and now Professor at the
Tniversity of Wurzburg, Mr Hugo Hahn, with the help of the co-author,
intends to close a gap in the description and analysis of international
economic organisations, In the four chapters, the authors treat the
history and origins of the OECD and its predecessor, the OEEC, the legzl
structure of the Organisation, the law of economics developed by CECD,
and OECDYs role as element of order in the world economy, with particular
reference to the Intermational Energy Agency and the PFinancial Support
Fund.

Regrettably, only a rather cursory four-page description, which
1s not free from inacecuracies and omissions, is devoted to the QECD
Ruclear Energy Agency (pages 294 to 298). This short sub-chapter deals
almost entirely with the results achieved so far without mentioning the
structure and functioning of NEA and those programmes which are now being
considered as of primary importance: mnuclear safety, radicactive waste
management, and economic and technical studies related to the nuclear
fuel cycle.

e Netherlands

Kernergiewet, by J.W.A.de Boer, Nederlandse Staatswetten, Editaie
Schuurmann & Jordens, Vol 88, 1§75, 4 pages

This booXlet contains the integral texts of nuclear energy legis-
lation 1n the Netherlands. The principal law 12 the Nuclear Energy Act
of 21st February 1963, as amended in 1967 and 1974, which 1s reproduced
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with 1ts Exposé des Motaifs., All amplementing decrees of this Act and
directives are also reproduced 1n full, as well as the Act on Third Party
Liabilrty 1n the Field of Nuclear Energy of 27th October 1965. It also
contains the Act on the Liability of Operators of Nuclear Shaps of

24th October 1973 (a translation of which 1s reproduced in the Supplement
to Nuclear Law Bulletain No 7). Finally, a series of Buratom Regulations
concerning several Arvrticles of the Euratom Treaty, as well as the
Euratcem Basic Radaation Protection Standards of 2nd Februmary 1959, as
amended 1n 1962 and 1966, are reproduced in full.

As reported in Nuclear Law Bulletin No 18, 2 Dutch/German edition
of the Netherlands nuclear legislation was published by the German

Federal Ministry of the Interior.

* NEA

Buclear Thaird Party Inability, Huclear Tegislation Series, OECD Nuclear
Energy Agency, Paris, 1976, 190 pages

The OECD Nuclear Energy Agency (NEA) has just published a new
analysis of nuclear third party liability legislation imn OECD countries,
as part of a series of studies on the major aspects of nuclear energy
legislation which was started ten years ago. A first volume on thais
subject was published in 1967.

Since then; most OECD countries have amended their exaisting
introduced new - legislation in this field. In many cases this was done
in order to braing national legislation into line with the regime estab-
lished by the 1960 Paris Convention on Third Party Iaabality in the Field
of Nuclear Energy and the 1963 Brussels Convention Supplementary to the
Paris Convention. These Conventions, the principles of whach are described
1n the Introduction to the Study, have been i1n force since 1968 and 1974
respectively.

- or
L0 &y

The new volume contains a standardised presentation of nuclear
third party liability legislation in sixteen OFECD countries which have,
until now, adopted special legislation i1n this field. It describes

liability regimes for operators of land-based nuclear installations as well
as of nuclear ships.

The NEA has published two further studies in the same series-*
- JUrganisation and General Regime governing
Nuclear Activities {1969)

- Regulations governing Nuclear Imnstallations and
Radiation Protection (1972).



e Furatom

Authorisation procedure for the construction and operation of nuciear
Installations within certain non-Member otates of the buropean Communitias,

Commission of the huropean Gommunities, LUXeEmbourg, 1976, 59 pages

After publication i1n 1974 of a study on the licensing procedure Jor
construction and operation of nmuclear installations in 1ts Member countries,
the Commission of the European Communities has recently published a ne:
study on the same subject ?EUR 5525e}, alsc prepared by the same team of
legal and economic consultants, S. Amaducci and J.M. Didier and Associates
({see Nuclear Law Bulletin N° 16). Thas Study, published in English only,
deals with the system applicable in the following countries Canada,

Spain, Sweden, Switzerland, Unmited States and Yugoslavia. The Chapters
concerning each country are drafted according to a fairly standardised

scheme and are supplemented by diagrams 1llustrating the main steps in
the licensing process.

- 76 -
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1 volume, 190 pages, crown 8vo
Pnce F50, £6, $12 50

On sale st GECD Sales Agents

Tivs volume 15 part of » senes of analytical studies on

the mam aspects of nuclear legesiation mn OECD

Member Countres

Two other studies are presently for sals.

® Organrsaton and Genersl Regqime Governng
Nuclgar Actrwtes (1969),

® Regulstions Goverming Nuclear Installstions
and Radvatson Protectron (1972).

Every wvolume m tivs senes has boon drafted
msofar as possible sccording to a standardised
plan for all countnes to lacilitste resssrch asnd
companson of miormation.

Preparastion of the fourth volume, dealing
with transport of nuclear

postponed
in view of the general revision of national

regulatrons m that feld, will shortly be u




Some other publications of NEA

ACTIVITY REPORTS
Activaty Reports of the OECD Third Activity Report (1974)
Nuclear Energy Agency (NEA) 75 pages (crown 4to)

Fourth Actavity Report (1975)
77 pages (crown 4to)

Fafth Actavity Report (1976)
89 pages (crown 4to)

Free on request

Annual Reports of the OECD High Fifteenth Report (1973-1974)
Temperature Reactor Project 85 pages (crown 4to)
(DRAGON)

Sixteenth Report (1974-1975)
99 pages {crown 4to)

Free on request

Annual Reporis of the OECD Halden Fourteenth Report (1973)
Reactor Project 105 pages (crown 4to)

Fifteenth Report (1974)
103 pages (crown 4to)

Sixteenth Report (1975)
70 pages (crown 4to)

Free on request



SCIENTIFIC AND TECHNICAL CONFERENCE PROCEEDINGS

Third Party Liability and Insurance Proceedings of the Monaco Symposium,

in the Field of Maritime Carriage October 1068
of Muclear Substances 529 pages (crown 8vo)
Marine Radioecology Proceedings of the Second ENEA

Seminar, Hamburg, 1971

213 pages (crown 8vo)

£ 1.50, $ 4.50, F 20, FS 15.60,
M 13.60

Disposal of Radioactive Waste Proceedings of the Information
Meeting, Paris, 12th-14th Apr:l 1972
290 pages {crown Bvo)
£ 2.60, § 7.75, ¥ 32, FS 25, DM 20

Power from Radioisotopes Proceedings of the SBecond
International Symposium, Madraid,
29th May-1st June 1972
986 pages (crown 4to)
£9, $ 24, F 110, ¥S 83.50, DM &8.80

The Management of Radioactaive Proceedings of the Paris Symposiunm,
Wastes from Fuel Reprocessing 27th November-1st December 1972
1266 pages (crown 8vo)
£ 12, § 34, F 140, ¥S 107, DM 88

The Monaitoring of Radiocactive Proceedings of the Karlsruhe

Effluents Seminar, 14th-17th May 1974
452 pages (crown 8vo)
£4.40, § 11, F 44

Management of Plutonium- Proceedings of the Marcoule
Contaminated Solid Wastes Seminar, 14th-16th October 1974
248 pages (crown 8vo)
£ 3.80, $ 9.50, F 38

Baituminization of Low and Medium Proceedings of the Antwerp Seminar
Level Radioactive Wastes - 18th-19th May 1976

251 pages {(crown Bvo)

£ 4.0, $ 10, F 42

Personal Dosimetry and Area Proceedings cof the Elliot ILake
Monitoring Suitable for Radon Seminar, 4th-8th October 1976
and Daughter Products 320 pages (crown 8vo)

£ 6.80, § 14, F 56



SCIENTIFIC AND TECHNICAL REPORTS

Tranium - Production and Short
Term Demand

Uranijum - Resources, Production
and Demand

Uranium - Resources, Production
and Demand

Uranium - Resources, Production

and Demand, including other Wuclear
Fuel Cycle Data

Reprocessing of Spent Nuclear
Fuels in OECD Countries

Glossary of Terms and Symbols in
Thermionic Conversion

Radiation Protection Norms

Radioactive Waste Management
Practices 1n Western Europe

Radioactive Waste Management
Practices in Japan

Basic Approach for Safety
Analysis and Control of Products
Containing Radionuclides and
Available to the General Publaic

Radiation Protection Standards for
Gaseous Tritium Iaght Devices

Radiation Protection Considerations
on the Design and Operation of
Particle Accelerators

Interim Radiation Protection
Standards for the Design,
Construction, Testing and Control
of Radioisotopic Cardiac Pacemskers

Guidelines for Sea Disposal
Packages of Radioactive Waste

Estimated Population Exposure
from Ruclear Power Production and
Other Radiation Sources

January 1969
29 pages (crown 4to)

September 1970
54 pages (crown 4to)

August 1973
140 pages (crown 4to)

December 1975
78 pages (crown 4to)
£ 3.10, $ 7, F 28

Jamary 1977
47 pages (crown 4to)
£ 2.50, $5, F 20

1971
112 pages {crown 4to)
£1.95, $ 5, F 23, FS 20, DM 15.60

Revizsed Edataion 1968
Free on request

1972

126 pages (crown 8vo)

£1.15, $ 3.25, F 15, FS 11.70,
M 10.50

19724
45 pages (crown 8vo)
Free on request

June 1970
31 pages (crown 8vo)
11s., § 1.50, F 7, FS 6, DM 4.90

1973
23 pages (crown 8vo)
Free on request

1974
80 pages (crown 8vo)
Free on request

1974
54 pages (crown 8vo)
£ 1,a§ 2.50, F 10

November 1974
32 pages (crown 8vo)
Free on request

January 1976

48 pages (crown 8vo)
£ 1.60, § 3.50, F 14



Objectaives, Concepts and Strategies
for the Management of Radioactive
Waste Arising from Nuclear Power
Programmes

September 1977

Report by an NEA Group of Experts
1in preparation

LEGAL PUBLICATIONS

Convention on Third Party Liabilaty
in the Field of Wuclear Energy

Third Party Liabilaty and Insurance
in the Field of Maritime Carriage
of Nuclear Substances

Nuclear Legislation, Analytical
Study +© "Organisation and General
Regime Governing Nuclear Activities"

Nuclear lLegislation, Arnalytical
Study "Regulations Governing
Nuclear Installation and Radiation
Protection"

Nuclear Legislation, Analytical
Study - "Nuclear Third Party
Liabilaity"

Miclear Law Bulletain

July 1960, incorporating provisions
of Addational Protocol of January
1964

73 pages (crown 4to)

Free on request

Proceedings of the Monaco Symposium,
October 1968
529 pages (crown 8vo)

1969
230 pages (crown 8vo)
£2, 86, Fou, FS 24, DM 20

1972

492 pages (crown 8vo)

£3.90, 4 11, F 45, FS 34.60,
DM 29.80

1977 (revised version)
190 pages (crown 8vo)
£6, § 12.50, F 50

Annual Subscription
Two 1ssues and supplements
£ 2.80, § 6.25, F 25
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FEDERAL REPUBLIC OF GERMANY

ORDINANCE
CONCERNING THE PROCEDURE FOR LICENSING INSTALLATIONS
PURSUANT TO SECTION 7 OF THE ATOMIC ENERGY ACT

(NUCLEAR INSTALLATIONS ORDINANCE)*

of 18th February 1977

(Bundesgesetzblatt I, p. 280)

By virtue of Section 7, sub-section 4, 3rd sentence, and sub-section 5,
Section Ta, sub-section 2 and Section 54 of the Atomic Energy Act in the
version published on 31st October 1976 (BGBl1. I, p. 3053}, and with

the consent of the Federal Council, it is hereby ordered as follows :

PART I

SCOPE, APPLICATION AND DOCUMENTS

Section 1 - Scope

For installations referred to in Section 7, sub-sections 1 and 5 of the
Atomic Energy Act, the procedure for granting a licence, partial licence
or a provisional decision shall be carried out in accordance with this
Ordinance, unless otherwise provided for in Section 7, sub-section 4,
first and second sentences, Section Ta, Section 7b and Section 8, sub-
section 2, second sentence of the Atomic Energy Act.

% Unofficial translations established by the Secretariat.




Section 2 - Form and content of the application

{1) The application shall be submitted to the licensing authority in
writing.

(2) The application shall contain
1. the name and residence or seat of the applicant,

2. the statement whether a licence, partial licence or provisional
decision is applied for,

3. the site and data concerning the nature and extent of the
installation.

Section 3 - Nature and extent of documents

(1) The application shall be accompanied by those documents which are
necessary to examine the licensing requirements, in particular

1. a safety report which describes the installation and its
operation and illustrates them by maps and drawings, describes
the effects and hazards connected with the installation and its
operation and specifies the precautionary measures required
under Section 7, sub-section 2, no. 3 of the Atomic Energy Act ;

2. additional plans, drawings and descriptions of the installation
and its component parts ;

3. data concerning measures foreseen for the protection of the
installation and its operation against disturbances and other
interferences by third persons pursuant to Section 7, sub-
section 2, no. 5 of the Atomic Energy Act ;

4. data enabling examination of the reliability and competence
of persons responsible for construction of the installation and
for management and control of its operation ;

5. data making it possible to establish that it is ensured that .
persons otherwise engaged in the operation of the installation
dispose of the knowledge required under Section 7, sub-section 2,
no. 2 of the Atomic Energy Act ;

6. a list which contains all data relevant for the safety of the
installation and its operation, the measures provided for the
control of incidents and accidents, as well as the structure of
a plan concerning controls required of component parts of the
installation which are significant from the standpoint of safety
technology (safety specifications) ;

7. proposals concerning the provision of financial security to cover
all legal liability to pay compensation for damage ;




(2)

(3)

(4)

8. a list of measures provided for maintaini

th i
air and Soil. ng e purlity of water,

The data referred to in sub-section 1, no. 3 shall be submitted
separately. If the other documents referred to in sub-section 1
contain a trade or industrial secret, they shall be marked accordingly
and submitted separately as well., To the extent that it is possible
without divulging the secret, their content must be described in

the documents to be made available for public inspection pursuant to
Section 6 in such detail that third persons are in a position to

determine whether and to what extent they may be afrectea by thne
installation.

Apart from the documents referred to in the second and third

sentences of sub-section 1, the applicant shall submit to the
licensing authority a short description suitable for public inspection
of the installation and the effects it is expected to have on the
public in general, and the neighbours. He shall further submit a

list of the documents attached to the application, in which those
documents which contain a trade or industrial secret are marked
specifically.

If the documents do not suffice for purposes of the examination,
the applicant shall complete them within an appropriate period
upon request by the licensing authority.

PART I1I

PARTICIPATION OF THIRD PERSONS

.Section 4 - Public announcement of the project

(1)

(2)

As soon as the documents required for public inspection (Section 6)
are complete, the licensing authority shall publicly announce the
project in its official bulletin, as well as in local newspapers
circulated in the area of the site ¢f the installation. Such
announcement shall be notified in the Federal Bulletin.

Public announcement and inspection may be dispensed with if, with
respect to the installation to which the application relates,

1. a public announcement and inspection complying with the
requirements of sub-section 1 and Sections 5 and 6 have been
made previously, and

2. a renewed public announcement and inspection would not reveal
further circumstances of relevance to the interest of third persons.




(3) Public announcement and inspection may further be dispensed with if
the application concerns an installation for the fission of nuclear
fuel which serves or is to serve for the propulsion of ships.

Section 5 - Content of the announcement

(1) The annocuricement must contain the data required under Section 2,
suv-secticn 2. In addition, the announcement shall
i. inaicate where and when the application and the documents
referred to in Section 6, sub-section 1 have been made
available for public inspection ; the first and the last day
of the inspection period shall be stated ;

2. invite all persons to lodge objections, if any, within the
inspection period (Section 6, sub-section 1}, with an agency
to be specified in the announcement ; in doing so, attention
shall be drawn to the legal consequences under Section 7, sub-
section 1, second sentence ;

3. determine the time and place of a hearing or indicate that a
hearing will be held and that its time and place will be
announced in the same way as the project ;

4. point out that the objections will be discussed at the hearing,
even in the absence of the applicant or of all persons having
lodged objections ;

5. point out that the service of the decision on the objections
may be replaced by a publi¢ announcement in accordance with
Section 4, sub-section 1, if more than 300 services have to be
made.

(2) A period of cne week shall elapse between announcement of the
project and the beginning of the public inspection period ; such
dates shall be determined by the expected publication date of the
official bulletin or of the last published daily newspaper.

(3) A period of at least one month shall elapse between the end of the .

inspection period and the hearing.

Section 6 - Public inspection of application and documents ; inspection
of files

(1) During 2 period of two months, the following documents shall be
made available for public inspection, during office hours, with the
licensing authority and a suitable agency in the vicinity of the
project's site :

1. the application,

2. the safety report pursuant to Section 3, sub-section 1, no. 1,



(2) Third persons may request a duplicate or a copy of the short
description.

{(3) The licensing authority, exercising due discretion, may grant
inspection of files ; Section 29, sub-section 1, third sentence and
sub-sections 2 and 3 of the Administrative Procedure Act¥* shall
be applied correspondingly.

Section 7 ~ Objections

(1) During the inspection period, objections may be lodged in writing or
recorded, with the licensing authority or another agency referred to
in Section 5, sub-section 1, no. 2. After expiry of the inspection
period, all objections shall be precluded which are not based on
special titles under civil law.

(2) The content of the objections shall be made known to the applicant.
The authorities participating pursuant to Section 7, sub-section 4,
first sentence of the Atomic Energy Act shall be informed of the
content of those objections which involve their jurisdiction.

PART 111

HEARING

Section 8 - Qbject and purpose

(1) The licensing authority shall discuss orally the cbjections lodged
within the prescribed time limits with the applicant and the
objectors. Objections which have been lodged with the agencies
referred to in Section 5, sub-section 1, second sentence, no. 2

within the public inspection period, shall be deemed to have been
lodged in time.

-~
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time, to the extent relevant to the examination of the 1lic
requirements. Objectors shall be given the opportunity to explain
their objections.

The purpose of the hearing is to discuss the objections

* Verwaltungsverfahrensgesetz,




Section 9 - Special objections

Objections based on special titles under civil law shall not be examined
during the hearing, but shall be referred to the jurisdiction of the e¢ivil
courts by written decision.

Section 10 - Cancellation

{1} No hearing shall be held if :

1. no objections have been lodged against the project, or such

objections have not been lodged within the prescribed time
limits ;

2. objections lodged in time have been withdrawn, or

3. no other objections than those based on special titles under
civil law have been lodged. .

(2) The applicant shall be informed of the cancellation of the hearing.

Section 11 - Postponement

(1) The licensing authority may postpone a hearing already announced if
this is necessary in view of its proper conduct. The time and place
of the new hearing shall be determined as soon as possible.

(2) The applicant and those persons who have lodged objections within
the prescribed time limits shall be notified of the postponement.
They may be notified by public announcement in application of
Section 4, sub-section 1, correspondingly.

Section 12 - Procedure

{1) The hearing shall not be public., The representative of the .
licensing authority who conducts the hearing (presiding officer)
shall decide who shall participate in the hearing apart from the

applicant and those persons who have lodged objections within the
prescribed time limits.

(2) The presiding officer may decide that certain objections shall be
discussed together. In such a case, he shall make known the order
of the discussion. For a specified period, he may limit the right to
participation in the hearing to those persons whose objections are
to be discussed together.

-8 -



{3 The presiding officer shall accord the right to speak and may
withdraw it from persons who exceed the time limit allowed by him
or who make remarks which do not concern the objeet of the hearing
or are not relevant to the objection under discussion.

(4) The presiding officer shall be responsible for the orderly conduct
of the hearing. He may have persons removed who do not obey his
instructions. The hearing may be continued without such persons.

(5) The presiding officer shall elose the hearing if its purpose has
been fulfilled. He may further close the hearing if, even after
having been adjourned, it is again disturbed by participants in
such a way that its orderly conduct is no longer ensured. Persons
whose objections were not or not yet discussed in full may
explain their objections in writing within one month after the
closure.

Section 13 - Minutes

(1) Minutes of the hearing shall be established. The minutes must contain
the following :

1. the place and date of the hearing ;

2. the name of the presiding officer ;

3. the object of the licensing procedure ;

4., the conduct and the results of the hearing.

The minutes shall be signed by the presiding officer, as well as by

the reporter, if any. Anything recorded in a document annexed to the

minutes and designated as an annex shall be deemed to be recorded in

the minutes ; such annex shall be referred to in the minutes. The

licensing authority may record the hearing on sound recording media

for the purpose of establishing the minutes. Such records shall be
. destroyed after establishment of the minutes,

@) The applicant shall be given a copy of the minutes. Upon request, a
copy shall also be given to those persons who have lodged objections
within the prescribed time limits.




PART v

LICENCE

Section 14 - Examination

The examination by the licensing authority shall extend both to the
licensing requirements provided for in Section 7, sub-section 2 of the
Atomic Energy Act and to the observance of all other relevant provisions
of public law concerning the project.

Section 15 - Decision

(1) The authority shall make its decision by taking account of the
overall result of the procedure.

(2) The application shall be denied where the examination reveals that
the licensing requirements have not been met and compliance with them
cannot be secured by additional provisions. The application may be
denied if the applicant does not comply, within an adequate time
limit fixed, with & reguest to complement the documents.

{3) The decision and the grounds supperting it shall be rendered in

writing 2nd shall be served on the applicant and those persons who
have lodged cbjections.

{(4) If the procedure is terminated otherwise, notice thereof shall be
given to the applicant and persons having lodged objections,

Section 16 - Content of the licensing decision .
(1) The licensing decision shall contain :
1. the name and the residence or seat of the applicant ;

2. the statement that a licence or a partial licence is granted
and the legal basis thereof ;

>

3. the exact designation of the object of the licence, including
the site of the installation ;

4, any additional provisions to the licence ;

5. the grounds showing the principal reasons of fact and law that
have led the authority to its decision, as well as the conside-
ration of the objections lodged.



(2)

The licensing decision should contain :

1. the statement that the licence is granted without prejudice
to decisions of other authorities which are required for the
project as a whole by virtue of other provisions of public
law, and

2. the instruction as to the right of appeal.

Section 17 - Service by public notice

(1)

(2)

(3)

(%)
@

If the decision is to be served (Section 15, sub-section 3) upon
more than 300 persons apart from the applicant, such service may
be replaced by public¢ notice. The public notice shall be effected
by annocuncing the operative part of the decision and the
instruction on the right of appeal in the manner provided for

in Section U4, sub-section 1 ; attention shall be drawn to any
conditions.

A copy of the entire decision shall be made available for
inspection with the licensing authority and the other agency
referred to in Section 6, sub-section 1, for two weeks as from the
date of the notice. The beginning of this period shall be
determined by the date on which the official bulletin or the last
appearing daily newspaper are likely to be published. The public
notice shall state where and when the decision and the grounds
supporting it may be inspected, and copies thereof requested under
sub-section 3. At the end of the inspection period, the decision
shall be deemed to have been served ; this shall be indicated in
the notice.

After issue of the public notice, copies of the decision and the
grounds supporting it may be requested in writing by persons having
lodged objections, until expiry of the period for lodging appeals.

Where, in the case referred to in Section 15, sub-section 4, more
than 300 persons have to be notified, such notice may be effected
in accordance with Section 4, sub-section 1.



PART V

SPECIAL PROVISIONS FOR PARTIAL LICENCE
AND PROVISIONAL DECISION

Section 18 - Partial licence

(1)

(2)

A partial licence may be granted upon application if a provisional
examination shows that the licensing requirements concerning
construction and operation of the entire installation will be

met and there is a legitimate interest in granting a partial
licence.

When an application within the meaning of sub-section 1 has been
made, the licensing authority may permit that the documents should
provide final data only with respect to the object of the partial
licence. In addition, data shall be submitted enabling, upon
preliminary examination, an adequate assessment as to whether the
licensing requirements will be met with respeect to the construction
and operation of the entire installation.

Section 19 - Provisional decision

(1)

(2)

(3)

The application for granting a provisional decision shall be made
in writing to the licensing authority of the Land in which the
project is to be carried out.

With respect to applications not confined to a site, the licensing
authority shall announce the project in its official bulletin, the
Federal Bulletin and any suitable daily newspapers,

The provisional decision shall contain :
1. the name and the residence or seat of the applicant ;

2. the statement that a provisional decision is granted and
the legal basis thereof ;

3. the exact designation of the object of the provisional
decision ;

4. the requirements and conditions under which the provisional
decision is granted ;

5. the grounds showing the principal reasons of fact and law
that have led the authority to its decision, as well as the
consideration of the objections lodged.
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{4) The provisional decision should contain :

1. a reference to Section 7a, sub-section 1, second sentence of
the Atomic¢ Energy Act ;

2. the statement that the provisional decision does not entitle
the applicant to construct the installation or component
parts thereof ;

3. the statement that the provisional dec¢ision is granted without

prejudice to administrative decisions required for the project

as a whole pursuant to other provisions of public law ;

4, the instruction as to the right of appeal.

(5) Section 18, sub-section 2 shall apply correspondingly.

PART VI

FINAL PROVISIONS

Section 20 - Transitional provisions

Procedures already begun shall be completed in accordance with the
provisions of this Ordinance. Time limits, the running of which has begun
before the entry into force of this Ordinance, shall be calculated pursuant
to the provisions previously in force. To the extent that new documents

are required under Section 3, sub-section 1, they shall be submitted
subsequently ; the authority shall fix an appropriate time limit for this
purpose. The service of decisions may be replaced by public notice

pursuant to Section 17, even if this was not pointed out according to
Section 5, sub-section 1, no. 5 in the announcement of the project.

Section 21 - Berlin clause

This Ordinance shall also apply to the Land Berlin in accordance with
Section 14 of the Third Transition Act of 4th January 1952 (BGBl. I, p. 1)
in conjunction with Section 58, second sentence of the Atomie Energy Act.
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Section 22 - Entry into force

(1) This Ordinance shall enter into force on the first day of the
calendar month following publication*.

{2) At the same time, the Nuclear Installations Ordinance in the
version published on 29th October 1970 (BGBl. I, p. 1518) shall
cease to have effect.

* The Ordinance was published in the Federal Gazette on 23rd February

1977 ; accordingly, it entered into force on 1st March 1977.
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FINLANTD

NUCLEAR LIABILITY ACTD*

(8th June 1972)

GENERAL PROVISIONS

Section 1

(a)

(v)

{c)

For the purposes of this Act:

"Nuclear fuel" means fissionable material consisting of uranium
or plutonium metal, alloy or chemical compound and such other
fissionable material as the Government shall determine;

"Radicactive products" means any radiocactive material other
than nuclear fuel, and radioactive waste, if the material or
waste has been produced in the process of producing or
utilising nuclear fuel or has become radiocactive by exposure
to radiation incidental to such production or utilisation;

"Nuclear substances™ means nuclear fuel other than natural
uranium or depleted uranium, and radioactive products other
than radiocisotopes which are used or prepared to be used for
any industrial, commercial, agricultural, medical or
scientific purpose;

Uncfficial translation of the Act prepared by the Finnish authorities,
as amended to take account of the accession by Finland to the
Brussels Supplementary Convention on 14th January 1977.
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(a)

(e)

(£)

(g)

(h)

(1)

"Nuclear reactor" means any structure containing nuclear fuel
in such an arrangement that a self-sustaining chain process
can occur therein without an additional source of neutrons;

"Nuclear installation" means any nuclear reactor other than
one with which a ship or any means of tramnsport is equipped
for use as a source of power;

any factory for the production or processing of nuclear
substances;

any factory for the separation of isotopes of nuclear fuel;
any factory for the reprocessing of irradiated nuclear fuel;

any facility where nuclear substances are stored with the ¢
exception of any facility intended exclusively for storage
incidental to the carriage of such substances;

any such other installation containing nuclear fuel or .
radicactive preducts as the Govermment shall determine;

"Installation State"™, in relation to a nuclear installation,
means the Contracting State within the territory of which that
installation is situated or, if it is not situated within the
territory of any State, the Contracting State by which the
nuclear installation is operated or which has authorised its
operation;

"Operator" means, in relation to a nuclear installation
situated in Finland, the person operating or in charge of

the installation, whether authorised thereto or mnot, and, in
relation to a nuclear installation outside Finland, the person
recognised under the law of the Installation State as the
operator of that imstallation;

"Nuclear damage'" means :

(1) any damage caused by the radioactive properties of .
nuclear fuel or radicactive products or a combination
of radioactive properties with toxic, explosive or
other hagzardous properties of such fuel or products;

(2} any damage caused by ionizing radiation emitted from
any source of radiation inside a nuclear installation
other than nuclear fuel or radioactive products;

"Nuclear incident™ means any occurrence or series of occurrences
having the same origin which causes nuclear damage;

"Paris Convention"™ means the Convention on Third Party Liability
in the Field of Nuclear Energy, signed in Paris on 29th July 1960
and amended by the Additional Protocol signed in Paris on

28th January 1964;
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(k) "Supplementary Ccnvention" means the Convention Supplementary
to the Paris Convention, signed in Brussels on 31st January 1963
and amended by the Additional Protocol signed in Paris on
28th January 1964;

(1) “"Contracting State" means any State Party to the Paris
Convention.

Section 2

The Government may prescribe that any nuclear installation, nuclear fuel
or radiocactive products shall be excluded from the application of %this
Act, if the small extent of the risks involved so warrants.

Section 3

The Government or an authority appointed by the Government may determine
that two or more installations operated by one and the same operator and
located at the same site shall, for the purposes of this Act, be deemed
to be one single installation.

Section 4

This Act does not apply to nuclear damage resulting from nuclear incidents
occurring in the territory of a non-Contracting State.

Where 1iability lies with an operator of a nuclear installation situated
in Finland, this Act applies to nuclear damage suffered in the territory
of a non-Contracting State only if the nuclear incident occurred in
Finland. Where liability lies with an operator of a nuclear installation
situated outside Finland, the territorial extent of the liability is
governed by the law of the Installation State.

In relation to a non-Contracting State it may be determined by Statutory
Order that compensation for nuclear damage suffered in the territory of
that State shall be payable under this Act only if and to the extent that
compensation for nuclear damage suffered in Finland would be payable under
the law of that State. Such decision shall not, however, affect liability
arising under any such international agreement as referred to in

Section 15, paragraph 3 by which Finland is bound.

Provisions regarding the right in certain cases of a person who has paid
compensation for nuclear damage to bring, notwithstanding the provisions
of this Section, an action of recourse against an operator of a nuclear
installation are laid down in Section 16.
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Section 5

By Statutory Order it may, with due regard to Finland's obligations under
the Paris Convention, be determined that, by reciprocity, a non-Contracting
State shall for the purposes of this Act be deemed to be a Contracting
State.

COMPENSATION

Section 6

The operator of a nuclear installation shail be liable to pay compensation
for nuclear damage caused by a nuclear incident in his installation. Hows
ever, except if otherwise stipulated by express terms of a contract in ,
writing, the operator shall not be liable in respect of a nuclear inciden
involving no nuclear fuels or radicactive products other than such nuclear
substances as have besn stored iﬁCE.ﬁeﬁtaJ.J_y in the installation during

the carriage referred to in Sections 7 and 8, and the liability for nuclear
damage thereby caused shall lie pursuant to Section 9 with the operator

in charge of the carriage of the nuclear substances.

Section 7

The operator of a nuclear installation shall be liable to pay compensation

Par ninTaogr Aamoaosa Aoamead hoe a9 niaTaorn Snaidant Ana1nd iver A1 +hae AAatiTans
AUVL AWML LTl umsc LAMPDTu UJ “@ llWuw il Tl dedd s L TAE W VoL L Laes Al ch WML DT

of carriage of nuclear substances from a nuclear installation situated in
Finland or in the territory of another Conitracting State, except if other-
wise provided in paragraphs 2 and 3 of this Section.

In the case of carriage of nuclear substances to a nuclear installation
situated in Finland or in the territory of another Contracting State the
liability for damage caused by a nuclear incident occurring in the course
of the carriage shall lie with the consignee operator as from the time
which has been fixed by a written contract between him and the consignor.
In the absence of such contract the liability shall be transferred to the

consSignee when the nuclear substances are taken in charge by him.
In the case of carriage cof nuclear substances to a nuclear reactor with
which a ship or any other means of tramsport is eguipped and which is
intended to be used therein as a source of power, the consignor operator
shall cease to be liable when the nuclear subgstances have been taken in
charge by the person duly authorised to operate or be in charge of that
reactor,

Section 8

Where nuclear substances are sent from a non-Contracting State to a
nuclear installation situated in Finland or in the territory of anocther
Contracting State with the written consent of the operator of that
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installation, the latter shall be liable for nuclear damage caused by any
nuclear incident occurring in the course of the carriage, except if other-
wise provided in paragraph 2 of this Section.

In the case of carriage of nuclear substances from a nuclear reactor with
which a ship or any other means of transport is equipped and which is
intended to be used therein as a source of power, to a nuclear installa-
tion situated in Finland ¢r in the territory of another Contracting State,
the operator of that installation shall be liable from the time when he
takes charge of the nuclear substances.

Liability for nuclear damage caused by a nuclear incident occurring in
Finland in the course of carriage of nuclear substances, other than
carriage from or to a nuclear installation situated in Finland or in the
territory of another Contracting State, shall lie with the person author-
ised to perform the carriage. The provisions of this Act relating to

an operator of a nuclear installation situated in Finland shall in such
case apply to the person thus authorised.

Section 9

The provisions of Section 7 and 8 of this Act on liability for nuclear
damage caused by a nuclear incident in the course of carriage of nuclear
substances shall apply also in respect of nuclear incidents occurring
while the substances are stored incidentally to their carriage, except
where the substances have been stored in a nuclear installation and the
operator of that installation is liable pursuant to such contract as
referred to in Section 6.

section 10

Where nuclear damage in cases other than those governed by Sections 6 - 9
of this Act has been caused by nuclear substances which came from a
nuclear installation situated in Finland or in the territory of another
Contracting State or, prior to the nuclear incident, had been in the
course of such carriage as referred to in Section 8 of this Act, the
operator who had the substances in his possession at the time of the
incident shall be liable for such damage; provided that, if at the time
of the incident no operator had the nuclear substances in his possession,
liability shall lie with the operator who last had the substances in his
possession. However, if prior to the nuclear incident the nuclear
substances had been in the course of carriage and no operator had taken
charge of the substances after the carriage was interrupted, liability
shall lie with the operator whe at the time when the carriage ended was
liable pursuant to Section 7 or 8 of this Act for nuclear damage caused
by a nuclear incident occurring in the course of the carriage.

Section 11

On request of a carrier performing such carriage as referred to in
Section 7 or 8 the Government, or an authority appointed by the Government,
may determine that the carrier shall be liable, in place of the operator
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of a nuclear installation situated in Finland, for nuclear damage caused by
a nuclear incident occurring in the course of or in connection with the
carriage. Such decision may be taken only if the operator concerned has
consented thereto and the carrier has demonstrated that insurance has been
taken out pursuant to Sections 23 - 27 or that other financial security

has been furnished pursuant to Section 28, paragraph 2. Where such decision
has been taken, any provision of this Act relating to the operator concerned
shall apply to the carrier instead of the operator in respect of nuclear
incidents occurring in the course of or in connection with the carriage.

Where a similar decision has been taken according to the law of another
Contracting State in respect of nuclear damage for which an operator of

a nuclear installation situated in that State would be liable, such decision
shall under this Act have the same effect as a decision pursuant to
paragraph 1 of this Section.

Section 12

The operator of a nuclear installation shall be liable to pay compensation
due under this Act even if there has been no fault or negligence on his
part.

However, the operator of a nuclear installation situated in Finland shall
not be liable under this Act for nuclear damage caused by a nuclear
incident directly due to an act of war, armed conflict, civil war or
insurrection or caused by a grave natural disaster of an exceptional
character. To the operator of a nuclear installation situated in the
territory of another Contracting State shall in such case be applicable
the law of the Installation State.

In cases referred to in paragraph 2 of this Section, liability under rules
of the law of torts other than those laid down in this Act shall arise
only to the extent provided for in Section 15 paragraph 2.

Section 13

The operator of a nuclear installation shall not be liable under this Act.
for damage to the nuclear installation itself or to any property which,

at the time of the nuclear incident, was on the site of the installation
and was used or intended to be used in connection with that installation.

Where the operator of a nuclear installation situated in the territory of
another Contracting State is liable for damage caused by a nuclear incident
cccurring in the course of carriage of nuclear substances, the question
whether compensation shall be awarded for damage to the means of transport
shall be governed by the law of the Installation State.

In cases referred to in the preceding paragraphs of this Section liability

under rules of the law of torts other than those laid down in this Act
shall arise only to the extent provided for in Section 15 paragraph 2.
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Section 14

Except as otherwise provided in this Act, compensation payable under the
Act shall be fixed in accordance with the general rules of the law of torts.

Where the person suffering damage has contributed thereto the compensation
may be reduced reasonably where such person has acted or omitted to act with
intent to cause damage or where there has been gross negligence on his part.

Section 15

Claims for compensation of nuclear damage covered by the provisions of this
Act relating to compensation for such damage or by the corresponding
legislation of ancther Contracting State may not be brought against any
person other than the operator or the person providing insurance covering
the liability of the operator, except as otherwise provided in Section 17
paragraph 2.

Claims for compensation of nuclear damage for which the operator, pursuant

to Section 12 or 13 of this Act or the corresponding provisions of the law

of another Contracting State, is mot liable can only be brought against an

individual who has caused the damage by an act or omission done with intent
to cause damage. The operator shall, however, be liable in accordance with
the general rules of the law of torts for such damage to a means of trans-

port as referred tc in Section 1% paragraph 2,

As regards liability for nuclear damage caused by a nuclear incident
cecurring in the course of carriage of nuclear substances or nuclear
damage otherwise arising in connection with the operation of a ship or any
other means of transport the provisions of paragraphs 1 and 2 of this
Section shall not affect the application of any international agreement in
force or open for signature, ratification or accession on 29th July 1960
or of any provisions of national legislation based on such agreement. By
Statutory Order it may be determined that this shall apply also to other
provisions of the law of a Contracting State which are equivalent to the
provisions of such agreement,.

Provisions on compensation out of public funds are laid down in
Sections 29 - 36.

Section 16

Any person who has been held liable to pay compensation for nuclear damage
under such intermational agreement or provisions of national legislation
as referred to in Section 15 paragraph 3 of this Act or under the law of
any foreign State shall acquire by subrogation the rights of the person
suffering the damage against the operator liable for the damage under this
Act. Where the compensation paid relates to damage covered by a decision
taken under Section 4 paragraph 3 of this Act, the person liable shall have
a right of recourse against the operator, who would have been liable for
the damage if no such decision had been taken.

Any person who has his principal place of business in Finland or in the

territory of another Contracting State or who is the servant of such
person and who has been held liable to pay compensation for nuclear damage
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for which the person suffering damage, by virtue of the provisions of
Section 4, has no right to compensation under this Act shall, subject to
the application, mutatis mutandis, of the provisions of the first sentence
of paragraph 1 of this Section, have a right to reccurse against the
operator who, but for the provisions of Section 4, would have been liable
for the damage; provided, however, that in the case of nuclear damage
caused by a nuclear incident occurring in the course of carriage of
nuclear substances to a non-Contracting State, the operator of the nuclear
installation from which the nuclear substances were sent shall incur no
liability after the substances have been unlocaded from the means of
transport by which they have arrived in a non-Contracting State, and in
case of nuclear damage caused by a nuclear incident cccurring in the course
of carriage of nuclear substances from a non-Contracting State the
operator of that installation shall incur no l1iability until the nuclear
substances have been loaded on the means of transport by which they are

to be carried from the territory of a non-Contracting State.

A person who is himself liable for nuclear damage pursuant to Section 21
of this Act shall have no right of subrogation or recourse under this

Section. .

Section 17

Where a person has simultaneously suffered nuclear damage for which he is
entitled to compensation under this Act and other damage, the provisions

of this Act regarding liability for nuclear damage shall apply egually to
such other damage if and to the extent that such damage is not reasonably
separable from the nuclear damage.

The provisions of paragraph 1 shall not, however, limit or octherwise
affect the liability of a person other than the operator liable under this
Act as regards damage caused by an emission of ionizing radiation not
covered by this Act.

Section 18

The liability under this Act of an operator of a nuclear installation .
situated in Finland shall not exceed forty-two million marks in respect

of nuclear damage caused by any one nuclear incident. The Government

may, taking account of the size or character of a nuclear installation,

of the extent of a carriage or of any other circumstances, fix a lower
amount, which shall, however, in no event be less than twenty-one million
marks. In case of a nuclear incident occurring in the course of carriage

of nuclear substances the liability of the operator under this Act for
damage other than damage to the means of transport shall in no case be
1limited to an amount less than twenty-one million marks.

The amounts referred to in paragraph 1 of this Section shall not include
any interest or costs awarded by a court.
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Section 19

Where nuclear damage gives rise to the liability of two or more operators,
they shall be jointly and severally liable to pay compensation; provided
that the liability of each operator shall be limited to the amount estab-
lished with respect to him pursuant to Section 18 paragraph 1. However,
where the damage has arisen in the course of carriage of more than one
consignment of nuclear substances carried on one and the same means of
transport or while more than one consignment has been stored in one and
the same nuclear installation incidentally to their carriage the aggregate
liability of the operators shall not exceed the highest amount established
with respect to any of them,

The apporticnment of the aggregate liability as between the operators
liable shall be determined with due regard to the extent to which the
damage caused is attributable to each of the nuclear installations
involved as well as to any other relevant circumstances.

Section 20

If the maximum amount of liability applicable pursuant to Section 18
paragraph 1 or Section 19 paragraph 1 is not sufficient to satisfy in
full the claims of those who are entitled to compensation, their compen-
sation and any interest accruing thereto shall be reduced proportionally.

If, following a nuclear incident, there are reasons to believe that a
reduction pursuant to paragraph 1 of this Section will prove necessary
the Ministry for Social Affairs and Public Health may decide that until
further notice the compensation payable shall be reduced to a fixed
percentage.

Section 21

In respect of any sum that the operator of a nuclear installation has been
held 1liable to pay as compensation under this Act or under the correspond-
ing legislation of another Contracting State, the operator shall have a
right of recourse against any individual who has caused the damage by an
act or omission done with intent to cause damage or against any person
who has assumed liability for the damage under the express terms of a
contract in writing with the operator. Except as otherwise provided in
Section 17 paragraph 2 and in Section 19 paragraph 2 the operator of a
nuclear installation shall in no other case have a right of recourse
against any person in respect of any sum he may have paid as compensation
under this Act or under the corresponding legislation of another
Contracting State.
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Section 22

The right to bring am action for compensation for nuclear damage under
Sections 6 - 100or 16 of this Act against the operator of a nuclear instal-
lation or against the person providing insurance to cover such 1liability
shall be extinguished,if a c¢laim for compensation has not been made
against the operator within three years from the date at which the person
suffering damage had knowledge or by observing due diligence ought
Teasonably to have knmown both of the fact that he has suffered damage
entitling him to compensation under this Act and of the operator liable
or, in cases referred to in Section 16, paragraphs 1 and 2, from the date
at which the claim for compensation was made against him.

The right to compensation for nuclear damage shall be extinguished if an
action is not brought against the operator or his insurer within ten

years from the date of the nuclear incident. In the case of nuclear

damage caused by a nuclear incident involving nuclear substances which

had been stolen, lost or abandoned and had not yet been recovered, no
action for compensation may, however, bpe brought later than twenty

years after the date of the theft, loss or abandonment. .

In cases where it 1s necessary in order to comply with the provisions

of the Paris Convention, %the Government may determine that a person
suffering damage shall, on conditions toc be prescribed by the Government,
retain his right to compensation, notwithstanding that he has not brought
an action before a Finnish Court within the period specified in this
Section.

Provisions regarding compensation ocut of public funds in certain cases
where the operator has ceased to be liable are laid down in Section 33.

INSURANCE

Section 23

The operator of a nuclear installation situated in Finland is required tc.
take out and maintain insurance to cover his 1liability for nuclear

damage under this Act or the corresponding legislation of another
Contracting State up to the amount specified in Section 18. The insurance
shall be approved by the Ministry for Social Affairs and Public Health.

Insurance may be taken ocut either:

(a) to cover the liability for each nuclear incident that
may occur; or

(b) to cover at any time the nuclear installation by an agreed
amount as laid down in Section 24.

Liability for damage arising in the course of carriage of nuclear substan-
ces may be covered by a separate insurance.
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Section 24

In cases referred to in Section 23 paragraph 2(a) the insurance amount
shall be not less than the amount of liability established with respect
to the operator pursuant to Section 18 paragraph 1. In cases referred
to in Sectiom 2% paragraph 2{(b), the insurance amount shall exceed the
aforementioned maximum amount of liability, by not less than one-fifth.
The amount covered by the insurance policy shall not include any interest

or costs awarded by a court.

Where insurance has been taken out in accordance with Section 23 para-
graph 2(b) and an insurance contingency occurs which itself or together
with one or more earlier contingencies is deemed likely to entail a
reduction of the insurance amount below the amount of liability estab-
lished with respect to the operator, the operator shall without delay
take out such supplementary insurance as will bring the insurance amount
up tc an amount exceeding the said amount of liability by not less than
one-fifth.

Section 25

The insurance shall be of such character, that any person entitled to
compensation for nuclear damage has a right to bring an action for such
compensation directly against the insurer. Except if otherwise provided
in the insurance policy, the operator shall thereby be insured against
any liability for nuclear damage under this Act or the corresponding
legislation of another Contracting State.

Section 26

If the insurance policy is cancelled or otherwise ceases to be valid, the
insurer shall nevertheless, in relation to any person suffering damage,
continue to be liable to pay compensation in respect of nuclear damage
caused by a nuclear incident occurring within twoc months from the date

at which the Ministry for Commerce and Industry has been notified in
writing of the time of expiry of the policy. Where the insurance policy
covers liability for nuclear damage caused by a nuclear incident occurring
in the course of carriage of nuclear substances and such carriage has
started before the expiry of the said period, the insurer shall, however,
in no case cease to be 1liable for such damage until the carriage has come
to an end.

The provisions of paragraph 1 of this Section shall not apply with respect
to nuclear incidents occurring after the day on which a new insurance
contract has come into force.

Except as provided in paragraphs 1 and 2 of this Section, the insurer

may in no case invoke as a defence against a claim for compensation any
circumstances due to a person other than the person suffering the damage.
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Section 27

The provisions of Section 25 and 26 shall apply where an action for compen-
sation of nuclear damage under this Act may be brought in Finland and
notwithstanding that the law of a foreign State may be applicable to the
relationship between the insurer and the operator liable or that the
nuclear installation involved is situated outside Finland.

Section 28

. The State shall be exempted from the obligation under this Act to take
out insurance.

The Government may relieve an operator from the obligation to take out
insurance, provided that the operator furnishes adequate fimancial
security to cover his obligations under this Act and under the corres-
ponding legislation of any other Contracting State and shows that he has.
taken satisfactory measures to ensure the settlement of any claims for
compensation.

The provisions of this Act relating to insurance shall apply, mutatis
mutandis, to such other financial security as referred to in the
preceding paragraph of this Section or the corresponding provisions of
the legislation of another Contracting State.

COMPENSATION OUT OF FUBLIC FUNDS

Section 29

If a person who is entitled under this Act or the corresponding legis-
lation of another Contracting State to obtain compensation for nuclear
damage from the operator of a nuclear installation situated in Finland
shows that he has been unable to recover the compensation due from the .
operator's insurer, compensation shall be paid by the State.

The total compensation payable under the preceding paragraph of this
Section shall not exceed the maximum amount of 1iability established with
respect tc the operator pursuant to Section 18 paragraph 1.

Section 30

Where liability for nuclear damage lies with the operator of a nuclear
installation, used for peaceful purposes and situated in Finland or in
the territory of another State Party to the Supplementary Convention and
appearing at the time of the nuclear incident on the list referred 1o

in Article 13 of the Supplementary Convention, and jurisdiction over
actions for compensation lies with Finnish courts in accordance with
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the provisions of Section 37 of this Act, and the amount of liability estab-
lished pursuant to Sections 18 and 19 is insufficient to satisfy the claims
for compensation due, or the ccmpensation payable has, by virtue of a
decisicn taken under Section 20 paragraph 2, been reduced to a fixed per-
centage of the full amount due, compensation out of public funds shall be
afforded for nuclear damage suffered:

(a) in Finland or in the territory of another State Party to the
Supplementary Convention; or

(b) on or over the high seas on board a ship or aircraft registered
in Finland or in the territory of another State Party to the
Supplementary Convention; or

{c) in any other case on or over the high seas by a State Party
to the Supplementary Convention or by a mnational of such State;
provided, however, that compensation shall be payable for
. damage to a ship or an aircraft only if such ship or aircraft
was at the time of the nuclear incident registered in the
territory of a State Party to the Supplementary Convention.

By application of the provisions of paragraph 1 of this Section the term
"national of a State Party to the Supplementary Convention"™ shall include
this state itself or its part, any company, whether under public or private
law, assoclation or other society, foundation or other similar body,
whether corporate or not, established in the territory of such State. Any
person who or group of persons which undexr the law of a State Party to

the Supplementary Convention is considered to have his habitual residence
in that State and in respect of his right to compensation under the Supple-
mentary Convention is under that law assimilated to the nationals of that
State shall under this Act be considered to be a national of a State Party
to the Supplementary Convention,

Section 31

.Compensation out of public funds pursuant to Section 30 shall be fixed in
accordance with the principles laid down in Section 12, paragraph 1,
Sections 1% and 714 and Section 18 paragraph 2.

The provisions of Section 16 paragraphs 1 and 3 regarding rights of recourse
against an operator shall apply, mutatis mutandis, tco rights of recourse
against the State in respect of any sum paid as compensation for nuclear
damage and for which compensation is payable cut of public funds under
Section 30.

Section 32

The total amount of compsnsation for nuclear damage, caused by a nuclear
incident payable pursuant to Sections 6 -~ 22, 30 and 31 by one or more
operators and the State, and payable pursuant to any such agreement as
referred to in Article 15 of the Supplementary Convention, shall not
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exceed an amount equivalent to one hundred and twenty million units of
account referred to in the European Monetary Agreement of 5th August 1955
and as defined on 29th July 1960. The amount shall not include any
interest or costs awarded by a court.

If the amount available for compensation out of public funds pursuant to
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compensation due, the amounts of compensation and any interest accruing
thereto shall be reduced proportionally. The provisions of Section 20,

paragraph 2 shall apply, mutatis mutandis.

Section 33

If a nuclear incident in respect of which liability lies with the
operator of a nuclear installation situated in Finland has caused nuclear
damage by way of persomal injury in Finland, whiech has not come to light
until after the rights of compensation against the operator have been
extinguished pursuant to Section 22 paragraph 2 or the corresponding
provisions of the legislation of another Contracting State but within
thirty years after the date of the incident, compensation for such damage
shall be paid by the State. The State shall also be liable to pay compen-
sation for nuclear damage which has come to light before the rights of
compensation have been so extinguished if the person suffering the damage
has failed to bring an action against the operator or to take other
appropriate measures to preserve his rights within the periods applicable
but has had reasonable excuses for not bringing such action or taking
such measures,

If compensation has been reduced pursuant to Bection 20 paragraph 1 and,
whenever applicable, Section 32 paragraph 2 or the corresponding
provisions of the legislation of another Contracting State, the compen-~
sation payable out of public funds under the present Section shall be
reduced accordingly. In other respects, the liability to pay compen-
sation shall be determined as if the operator had been liable for the
damage. The right to bring an action for compensation shall be extin-
guished if a claim for compensation has not been made with the Ministry
for Social Affairs and Public Health within the period specified in
Section 22 paragraph 1.

The Government may decide that compensation shall, on conditions to be .
prescribed by the Government, be payable under the present Section in
respect of nuclear damage which has occurred outside Finland, but for
which an operator of an installation situated in Finland is liable.

Section 34

Should the amount laid down in Section 18 paragraph 1, Section 19 para-
graph 1, or in the corresponding provision of the law of another
Contracting State not suffice to satisfy in full the claims for compen-
sation for damage suffered in the Finnish territory and, according to
Section 30 or otherwise according to the Supplementary Convention, the
amount is not payable out of public funds, compensation shall be paid
out of public funds according to criteria confirmed, subject to the
consent of Parliament, by the State Council, Such compensation can be
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paid in the cases provided for in this Section also as a supplement to
compensation payable in pursuance of Section 33 for damage occurring

in the territory of Finland, if such compensation has been reduced pursuant
te Section %3 paragraph 2.

Compensation in accordance with this Section shall also be paid for damage
gceurring in Finland in the event that compensation for such damage
pursuant to Section 20 paragraph 2 has been reduced to a fixed percentage,
and compensation is nct payable cut of public funds In accordance with the
Supplementary Convention.

Secticon 35

Compensation pursuant to Sections 29 or 30 shall not be payable for
nuclear damage caused by such nuclear incidents as referred to in
section 12 paragraph Z.

Sectiocn 36

In respect of any sums paid out of public funds pursuant to Section 29
the State shall have a right of recourse only against the operator, his
insurer and any person against whom the operator has a right of recourse
under Section 21.

In respect of any sums paid out of public funds pursuant to Sections 30
or 34 the State shall acquire by subrogation the right to obtain compen-
sation from the operator that the person suffering the damage may have.
With regard to any other sums paid out by the State pursuant to
Sections 30 - 32 or otherwise paid out in accordance with the provisions
of the Supplementary Convention in respect of a nuclear incident giving
rise under the law of another Contracting State to the liability of the
operator of a nuclear installation situated in Finland, the State shall
have a right of recourse only against an individual who has caused the
damage by an act or omission done with intent to cause damage. The same
provisions shall apply, mutatis mutandis, in respect of compensation paid
. cut by the State pursuant to Secticn 33.

COMPETENT COURTS AND ENFORCEMENT

Section 37

Acticns for compensation due under Sections 6 ~ 10 or 16 against the
cperator of a nuclear installation or against his insurer shall be brought
before the Finnish courts, if

(a) +the nuclear incident has occurred wholly or partly in Finland;
or
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(b) the nuclear installation involved is situated in Finland and
either the nuclear incident has occurred wholly outside the
territory of any Contracting State or the place of the nuclear
incident canmnot be determined with certainty.

Whenever required in order to comply with the provisions of Article
13(c)(ii) of the Paris Convention ‘he Government may restrict the juris-
dictional competence conferred upen Fimmish courts under paragraph 1 of
this Section.

Section 38

Jurisdiction over actions for compensation in respect of nuclear damage
brought before Finnish courts pursuant to Section 37 and over actions

for compensation against the State pursuant to Sections 2%, 30, 33 or

34 of this Act shall lie with the general court of first instance of the
Jurisdictional area within which the nuclear incident occurred. Where .
competence would thus lie with two or more courts, the action may be

brought before =sither of them.

Should there be no competent court under paragraph 1 of this Section, the
action shall be brought before the City Court of Helsinki.

Section 39

Where in accordance with the provisions of the Paris Convention Jjuris-
diction over actions for compensation for nuclear damage lies with the
courts of another Contracting State, any judgment entered by such court
in such action shall, as soon as the judgment has become enforceable
under the law of that State, on request be enforceable also in Finland,
without the merits of the claim being subject to any further proceedings.
This provision shall, however, not entail any obligation to enforce a
judgment to the extent that the applicable maximum amount of liability
of the operator would thereby be exceeded.

An application for enforcement shall be made before the Helsinki Court .
" of Appeal. The application shall have attached to it:

(a) The original judgment or a copy thereof certified by the
competent public authority;

(v) A declaration issued by the competent public authority of the
State where the judgment was entered that the Jjudgment relates
to compensation due under the Paris Convention and that it is
enforceable in that State; and

(c) If the relevant documents are in a language other than Finnish
or Swedish, an officially certified translation into Finnish
or Swedish shall be attached to the document.
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The documents mentioned in paragraph 2(a) and (b) shall contain a certi-
ficate comcerning the due competence of the person having signed the
documents. Such certificate shall be issued by a Finnish Embassy or
Consul or by the Minister of Justice of the State concerned.

No application for enforcement shall be granted unless the defendant has
had an opportunity to submit his comments on the application.

Where the application is granted, the jJudgment shall be enforceable in
the same manner as a judgment entered by a Finmish court, unless the
Supreme Court has decided otherwise upon an appeal.

MISCELLANEOUS PROVISTONS

.Section 40

Where nuclear substances are sent from a nuclear installation situated

in Finland to a consignee outside Finland or to such installation from

a consignor outside Finiand and under such circumstances that the
operator of the said installiation is liable pursuant to Sections 7 or 8
for nuclear damage arising in the course of the carriage, the operator
shall provide the carrier with a certificate issued by the insurer or

the person, who has guaranteed the financial security provided in

Section 28 paragraph 2 and stating the name and address of the operator,
+he nuclear substances and the carriage in respect of which the insurance
applies as well as the amount, type and duration of the insurance. The
certificate shall include a statement by the Ministry for Commerce and
Industry, or by the authority appointed by this Ministry that the operator
named therein is an operator of a nuclear installation within the meaning
of the Paris Convention. The person by whom the certificate is issued
shall be responsible for the correctness of the certificate as regards
the name and address of the operator and the amoun}, type and duration

of the insurance.

The form of certificate toc be issued under paragraph 1 of this Section
.shall be established by the Ministry for Commerce and Industry.

Section 41

Any person who fails to fulfil his obligations under this Act to take out
and maintain insurance ¢r to furnish financial security as laid down in
Section 28 paragraph 2 shall be liable to fines or to imprisonment not
exceeding six months.

Section 42

Provisions for the enforcement and application of this Act may be enacted
by Statutory Order.
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Section 43

This Act shall become applicable as determined by Statutory Order upon
the existence of the conditions precedent for the bringing into force of
the Paris Convention, and with regard to Sections 30 - 32 of this Act,

t e ention.
....... th lementar v
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