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The Orgamisation for Economic Co-operation and Development (OECD) was set up un
der a Convention signed m Pans on 14th December, 1960, which provides that the OECD
shall promote pohcies designed

— to achieve the highest sustainable econom:c growth and employment and a nising

standard of hiving 1n Member countries, while mawntainung financial stability and
thus 1o contnbute 1o the development of the world economy,

— to contribute to sound economic expansion :n Member as well as non member

countries in the process of economic development,

— to contribute to the expansion of world trade on a multlateral non dischimmatory

basis i accordance with international obhigations

The Members of OECD are Australia, Austna, Belgium Canada, Denmark Finland,
France the Federal Republic of Germany, Greece, Iceland, Ireland, Italy, Japan, Luxem
hourg the Netherlands, New Zealand, Norway, Portugal, Spain Sweden, Switzerland,
Turkey, the United Kingdom and the United States

The OECD Nuclear Energy Agency (NEA) was estabhished on 20th Apri 1972, replac-
ing OECD's European Nuclear Energy Agency (ENEA) on the adhesion of Japan as a full
Member

NEA now groups all the Eurapean Member countries of OECD and Australia, Canada,
Japan, and the United States The Comnussion of the European Commumbties takes part in
the work of the Agency

The primary objectives of NEA are to promote co-operation between its Member
governments on the safety and regulatory aspects of nuclear development, and on assessing
the future role of nuclear energy as a contributor to economic progress

This s achieved by

— encouraging harmonisation of governments’ regulatory policies and practices n

the nuclear field, with particular reference to the safety of nuclear installations,
protection of man against iomising radiation and preservation of the environment,
radioactive waste management, and nuclear third party habtity and winsurance,

—  keeping under review the techmical and economuc characteristics of nuclear power

growth and of the nuclear fuel cycle, and assessing demand and supply for the
different phases of the nuclear fuel cycle and the potential future contribution of
nuclear power to overall energy demand,

—  developing exchanges of scienigfic and technical information on nuclear energy

particularly through participation n common services,

—  setting up international research and development programmes and undertakings

Jomntly orgamised and operated by OECD countries

In these and related tasks NEA works m close collaboration with the International
Aforuc Energy Agency in Vienna, with which it has concluded a Co-operafion Agreement, as
well as with other international orgamsations in the nuclear field

LEGAL NOTICE

The Orgamisation for Economec Co operation and Development assumes no habiity
concerning mformation published n tins Bulletin

© OECD, 1981
Quenies concerning permussions or translation rights should be addressed to
Director of Information, OECD
2, rue Andre-Pascal, 75775 PARIS CEDEX 16, France
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LLEGISILLATIVE AND
REGUIL.ATORY

NCTIVITIES

® Argentina

REGIME OF RADIODACTIVE MATERIALS

1980 Act on the regime for exploration for nuclear ores

Decree Na 22.477 of 18th December 19%6 on radicactive ores .see
Nuclear law Bulletin No. 9) was amended by Act No 22 246 of 23rd June 1980

In view of the need to implement an accelerated programme of
research for nuclear ore deposits to meet the national energy plan, this
amendment empowers the National Atomic Energy Commission to delineate the
areas within which exploration campaigns will be undertaken These areas
w1ll either be "open” or “exclusive” £xploration will be freely permitted
1n open areas, subject to compliance with the Commission’s plans and ta
notificatron of discoveries to the mining authorities In the so-called
exclusive areas, the Commission alone may carry on exploration activities

The Act also amends the 1956 Decree concerning exports of
nuclear materials which are henceforth subject to licensing by the
"National Executive Authoraties” The purpose of this amendment 1s to
ensure that domesfic supply 1s not affected by an export operation and to
enable the Commission to control the destination of the materials
concerned

A result of the adoption of this Act 1s the consequent

modification of certain provisions of the Argentine Wining Code on the
exploration regime

1980 Decree on _the exploration programme for uranium ores

On 31st December 1980, the "National Executive Authoritaies
adopted Decree No 2765 on the exploration programme for uranium ores

The carrying out of the nuclear plan approved by Decree No 302
of 1979 (see Nuclear Law Bulletin No 23) 1s a praimary objective which 1s
based on the existence of sufficient potential uranium availability
Therefare as 1t was necessary to evaluate such reserves, i1t was decided to
develop the activaties of the National Atomic Energy Commission 1n that



field as well as to allow participation by thaird parties i1n the programme
of exploration for and exploitation of uranium resources 1n Argentine
territory

Accordingly, the Commission should draw up every year an
inventory of the uranmium reserves required to ensure the supply of all
Argentine nuclear power plants in operation, being constructed or planned
for the next decade, for the duration of their operating period On the
basis of the assessment of the Secretary of State for Energy of future
reaquirements 1n electrical energy, the Commission will take the necessary
measures to develop assured uranium reserves 1in order to meet the demand

In this perspective, the Commission may grant to third parties
concessions for the exploration for, exploitation and production of uranium

uuuuuuuuuuuuu X 201aLaluon CAXPAVA TR TOoarorLlon

ores, provided that those concessions do not affect the areas exclusively
reserved for the Commlssion itself and have obtained the prior approval of

the Executive Authoraitaies The operations of companies benefiting from
such concessions will be supervised by the Commission which will charge a
fee on ores to be exported These concessions only apply to uranium ores

1981 Decree on the activities of the Atomic Energy Commission in connection

with nuclear fuel]l production

ihe Argentine Atomic Energy Commission 1is responsible for
promoting activities 1nvolving the manufacture of fuel elements required
for the nuclear power plants which are part of the national nuclear power
generation programme

Accordingly, i1n the perspective of the forthcoming entry anto
service of a fuel element manufacturing plant constructed by the
Commission, Presidential Decree No 1719 of 26th October 1981 authorizes
the latter to set up a limited company with capital also from private
funds for the purpose of operating this facility under the most favourable

economic conditions This decision 1s 1in line with the policy of
assgelating the national industry with activities in the nuclear fuel
cycle

® Australia

NUCLEAR LEGISLATION

Reviev of the Atomic Energy Act 1953, as amended, and related matters (1981)

In August 1980, the Australian authorities appointed an inter-
departmental Committee to conduct a review of the Atomic Energy Act 1953, as
amended, and related matters Following consideration of the Report
submitted by the Committee and after consultation of the Uranium Advisory
Council, the authorities decided on the need for significant changes 1in
Commonwealth (Federal) and State nuclear legislation



The Government took the view that the Atomic Energy Act 1n 1ts
present form did not provide an appropriate basis for the development,
regulation and control of nuclear activities It has therefore decided to
establish a new legal structure, developing 1n close consultation wvith the
States and the Northere Territory relevant State legislation, 1n order to
ensure that nmational cbligations and concerns were duly met, vith
partaicular attention to international non-proliferation requirements

® Belgium

ORGANISATION AND STRUCTURE

1981 Royal Order setting up a Service for the Technical Safety of Nuclear

Installations

This Royal Order of 7th August 1981 came into force on 15th
August 1981 (Belgian Official Gazette of 19th Augqust 1981) It sets up a
Service for the Technical Safety of Nuclear Installations within the
Ministry of Employment and lLabour and provides for the statute of 1ts
persannel

The duties of the Service are to

- act as the secretariat for the Special Commission on
Ioni1zing Radiations and proceed with prior consideration of
safety files,

- asslist the Interministerial Commission for Nuclear Safety
and State Security in the Nuclear Field (see Nuclear Law
Bulletin No 24),

- study problems connected with the technical safety of
installations and their operation,

- co-ordinate the work of the different inspection services
responsible for supervising the health and safety of workers
n nuclear 1nstallations and provide the necessary technical
support an this respect,

- propose the designation of approved bodies to which the State
entrusts special tasks ain the above field, and supervise
their work.

The Service, as mentioned above, is part of the Ministry of
Employment and Labour and includes a technical section and an administrative
section

The Royal Order also lays down a number of provisions on the
qualifications of the Service personnel in the Fields of nuclear science
and radiation protection




1981 Royal Order cencerning the Service for Protection against Ionizing

Radiations

The Royal Order of lath August 1981 concerning the organisation
and the administrative structure of the Service for Protection against
Tonizing Radiations came into force when 1t was published in the Belgaan
Official Gazette of 25th August 1981

This Service, within the Ministry for Public Health and the
Family, 1s responsible, inter alia, for

- controlling the application of the General Regulations for
Protection of the Population and Workers against the Hazards
of lonizing Radiations (see Nuclear Law Bulletin Nos. 1, 7
and 23),

- examining the licensing application files for nuclear pover
plants and other Class 1 establishments as well as Class 11
and II1 establishments operated by the State, .

- examining the licensing application files for the aimport,
transit and transport of radicactaive substances, as well as
controlling compliance with the licensing conditrons,

- examining the licensing application files for the use,
manufacture and daistribution of radioactive substances for
medical purposes, as well as controllang compliance with the
licensing conditions, this also applies with respect to
irradiated food,

~ proposing the approval of radiation-emiiting medical
appliances and controlling such appliances,

- acting as the secretariat for the Interminister:al Commission
for Nuclear Safety and State Security in the Nuclear Faield,
and finally

- drafting new regulations on 1onizing radiations and keeping
them under review

The Apnex to the Royal Order lays down detailed provisions as
to the gqualifications requared for the executive personnel

REGIME OF RADIOACTIVE MATERIALS

1981 Act concerning condations for the export of nuclear equipwment and
technology

The Act of 9th February 1981 concerning conditions for the
export of nuclear materials, equipment and technological data was
published 1n the Belgian 0Official Gazette of 10th March 1981.

The purpose of the Act 1s to ensure that, in implementation of
international agreements on nuclear non-proliferation, exports to non-
nuclear weapon states of such materials and equipment are intended solely
for peaceful uses To secure compliance with these conditions, each




export operatilon 1s subject to prior asuthorization by the Minister
responsible for energy, following the opinion of an advisory committee

made up of representatives of the Ministries concerned, who are designated
by the King

The materials, equipment and technological data are specified 1in
accordance with internaticnal agreements i1n the nuclear field to which
Belgium 1s a Party A Royal Order determines the conditians for granting
the authorization, these concern the international security caontrol to be
applied and physical protection measures

THIRD PARTY LIABILITY

Bill on puclear thard party liabalaty

The Belgian authorities have for several years now been
studying a B1ll to replace the Act of 18th July 1966 on nuclear thaird
party liabilaty which contains a number of provisions for implementatian
af the Paris Conventiron (see Nuclear Law Bulletin No 16) This B1ll 1s

far more detailed and would enable Belgium to ratify the Brussels
Supplementary Convention

The B11ll has nowv been approved by the Council of Ministers and
by the Council of State, 1t should be submitted to Parliament as soon as
circumstances permit The text of the Bill 1s reproduced 1n the
Supplement to this 1ssue of the Nuclear Law Bulletan

FOOD_IRRADIATION

1980 Orders on the treatment of food by 1on1zaing radiation

The Order of l1é6th July 1980 {(published 1in the Official Gazette
of 19th August 1980) regulates the treatment by 1onizing radiation of
food for human and animal consumption The Annex to the Order lists the
foods which may be 1rradiated and lays down the licensing requirements as
well as the technical specifications to be complied with for each item

The Order of 16th October 1980 (publaished in the Official Gazette
of 28th November 1980) which supplements the above Drder adds other foods
to the approved list, together with the related licensing and technical
requlrements



e Brazil

ORGANISATION AND STRUCTURE

1981 Resolution of the Nuclear Energqy Commission concerning approval of

independent technical supervisory bodies

Resolution No ©2/81 was 1ssued on an experimental basis by the
Brazilian Nuclear Energy Commission on 3rd April 1981 and came into force
when 1t was published 1n the 0fficial Gazette of 7th May 1981

The purpose of the Resolution 1s to establish the requirements
to be complied with for the approval of undertakings as technical super-
visory bodies which are independent of nuclear facilities The Resolution
applies to bodies resonsible for the technical supervision of activities
1n quality assurance programmes vhich are elaborated in accordance with the

Commission's Code of Practice adopted by Resolution No 15/79 of 20th
December 1979

RADIATION PROTECTION

1980 Resolution of the Nuclear Energy Commission concerning the licensing

procedure for preparation and use of unsealed radioactive sources

Resolution No 10/80 was issuedon an experimental basis by the
Nuclear Energy Commission on 12th December 1980 and was published ain the
Offici1al Gazette of 21st January 1981

The Resolution regulates the licensing procedure for the
preparation and use of unsealed radioactive scurces by qualified persons
It applies to the preparation and use of such sources for therapeutic
and diagnostic purpouses 1n viveo and in vitro and for research purposes

REGIME OF RADIDACTIVE MATERIALS

1981 Resolution of the Nuclear Energy Commission concerning physacal

protection measures for nuclear facilities and activities

Resolution No. 07/81 was 1ssued on an experimental basis by the
Nuclear Energy Commission on 27th July 1981 and was published in the
OGfficiral Gazette of 26th August 1981

The purpose of the Resolution 15 to establish the general
principles and basic requirements for the physical protection of nuclear
facilities and activataies It applies to all activities and facilaties
connected with the production, use, processing, reprocessing, handling,
transport and storage of materials involved in the Brazil:ian nuclear
programme




The Resolution provides, in connection with nuclear facilities,
that a preliminary physical protection plan must be submitted to the
Commission in the first stages of the project The plan defines the areas
to be protected and the measures to be taken for such protection A
final physical protection plan must be submitted prior te the 1ssue of an
operating licence The Resolution further provides for the setting up of
a Physical Protection Service responsible for ensuring compliance with
the approved measures

e Canada

RADIATION PROTECTION

1981 Amendment to the Radiation Emitting Devices Requlations of 1972

The Radiation Emitting Devices Regqgulations of 10th fFebruary 1972,
as amended (see Nuclear Law Bulletan Nos 11 and 26) were further amended
by Order of 3rd April 1981 (SCR/81-286, Canada Gazette, Part II, Vol 115,
No. 8 of 22nd Apral 1981).

The amendment concerns the insertion i1n Schedule I of ultra-
sound therapy devices, this also modifies Schedule II which now includes

the standards for design, construction and operation of these devices as
well as labelling requirements from the viewpoint of radiat:on safety

e France

ORGANISATION AND STRUCTURE

1981 Decree on the Atomic Enerqy Commission

Ordinance No. 45-2563 of 18th October 1945 setting up an Atomac
Energy Comm:ission (Commissariat & 1'Energie Atomique - CEA) was amended on
several occasions and in particular, by Decree No. 70-87B of 29th
September 1970 (see Nuclear Law Bulletin Nos 6 and 11).

Decree No. 81-789 of 18th August 1981 (published in the Official
Gazette of 20th August 1981) amends certain provisions of the 1970 Decree,
namely the composition of the Committee for Atomic Energy and the presen-
tation of the annual report on the activities and management of the CEA

- 12 -



The text of the Decree of 29th September 1970, as amended
several times and more recently by the Decree of 18th Augqust 1981, ais
reproduced 1n the "Texts" Chapter of this issue of the Nuclear Law
Bulletin

1981 Decree on_the High Council for Nuclear Safety

Decree No 81-978 of 29th October 1981 (published in the
Official Gazette of 31st October 1981) amends the Decree of 13th March
1973 setting up a High Council for Nuclear Safety and a Central Service
for the Safety of Nuclear Installations (see Nuclear Law Bulletin No 11)

The High Council for Nuclear Safety, which 1is attached to the
Ministry of Industry, 1s competent to advise on all questions ipvolving the
safety of nuclear installations, which 1s defined as all the technical
requirements at the construction stage and at the operational stage of
nuclear installations, to ensure their normal operation as wvell as
accident prevention The Council may make any recommendat:ions to the
Minister of Industry which 1t considers necessary for improving the
efficiency of actions in this Ffield

It should be noted that, henceforth, the National Assembly, the
Senate and the regional or general Councils concerned may request the
Minister to submit for consideration by the High Council all aimportant
matters within 1ts competence In particular, the High Council may be
consulted on the scientific and technical quality of measures planned to
provide the publiec with information on nuclear safety

1981 Decree on the Council for External Nuclear Policy

A Decree of 1lst September 1976 had set up a Council for External
Policy (see Nuclear Law Bulletain No. 20) responsible for defining the
policy for the export of nuclear technology, equipment and products which
are sensitive from the viewpoint of the non-proliferat:on of nuclear
veapons Decree No. 81-822 of 4th September 1981 (published in the 0fficial
Gazette of 6th September 1981) amends the composition of the Council, which
1s now the folloving the Prime Minister, the Ministers for Trade, for
Research and Technology, for External Relations, for Defence, for Economy
and Finance, for Industry, the Minister delegate to the Minister for
Industry, responsible for energy, and the Administrator-General of the
Atomic Energy Commission.

1981 Order on the Institute for Protection and Nuclear Safety

The Institute for Protection and Nuclear Safety was set up withan
the Atomic fnergy Commission CEA) by an Order of 2nd November 1976 (see
Nuclear Law Bulletin No 18) This Order has been amended by an Order of
the Minister for Industry dated 29th October 1981 and published in the
Official Gazette of 31lst October 1981

The new Order specifies that, in connection with nuclear safety,
the Institute provides direct technical support to the Central Service for
the Safety of Nuclear Installations The practical measures for thais
collaboration will be agreed between the CEA and the Ministry of Industry.
The other provisions in the Order concern, i1n particular, the composition
and duties of the Institute's directing bodies



REGIME OF RADIOACTIVE MATERIALS

French Regqulations for the Protection and Control of Nuclear Materials

The Official Gazette of the French Republic has recently
published two decrees 1ssued under the Act of 25th July 1980 on the
protection and control of nuclear materials, published i1n the Official
Gazette of 26th July 1980 {(see Nuclear Law Bulletin No 26}

It may therefore be of value to take an 1nitial look at this
wvhole series of measures, most of whose provisions are already in force,
although they require to be backed up by a number of Orders

Fully to understand the nature and scope of the new legislaticn
which 1s some of the most complex currently to be found in countries
using nuclear energy, it has to be seen i1n the national and international
context

for many years the Commissariat a 1'Emergie atomique (CEA’, a
State public body, was the sole owner of nuclear materials 1n France
For 1ts own 1nternal purposes 1t had adopted a series of measures intended
to guarantee under all circumstances i1ts control of the management and
protection of nuclear materials 1n 1ts possession so far as the followving
vere concerned

- the follow-up of and accounting for puclear materials
hence the CEA's long-established "Code cof mansgement for
basic materials”,

- physical protection of nuclear materials within premises and
installations and in the course of transport,

Changes 1in recent years following the development of nuclear
energy and 1ts 1ndustrial exploitation have resulted in an increase in the
numbers of those concerned i1n the fuel cycle, from the uranium ore
processing plant down to the reprocessing stage, and of course including
the production of electricaity when ownership of the nuclear fuel passes to
the Electraicité de france (EDF). National legislation had therefore
become necessary, particularly since France wished to support the
objectives of the International Atomic Energy Agency (IAEA} 1n the control
of the proliferation of nuclear weapons France therefore participated 1in
the work of the London Club designed to make exports of "sensitive'
nuclear materials to countries without nuclear weapons subject to very
strict rules Lastly, France was due to sign the draft International
Convention on the Physical Protection of Nuclear Materials prepared by the
IAEA, open for signature since March 1980 dealing with standard
physical protection measures and the definition of offences 1n connection
with the misappropriation of nuclear materials

I Scope of the new legislation

Under Section 1 of the Act of 2Z5th July 1980 the nev legislation
applies to fusible, fissile, fertile or other nuclear materials, except
for ores containing one or more of the fusible, fissile or fertile
elements included on the list contained in a decree made in the Cansetrl
d'Etat This li1st appears in Section 1 of Decree No 81 512 of 12th Hay

*This note was prepared by the French Commissariat a 1’Energie Atomique



1981 on the protection and control of nuclear materials (0fficial Gazette
of lath HMay 1981) it i1ncludes plutonium, vranium, thorium, deuterium,
tratium and lithium 6

However, with the exception of the previsions 1n Section 8
amposing penalties for the unlawful possession of nuclear materials, the
Act does nob apply to nuclear materials allocated for defence purposes or
present 1n nuclear installations connected with defence Such materials
are covered by the special regime set out i1n Decree No 81-558 of 15th
May 1981 on the protection and control of nuclear materials in the field
of defence (Dfficial Gazette of 17th May 1981) and 1in the Order of the
Prime Minister of the same date

Ir Nuclear matertals are subjected to a system of licensing and
inspection

The principles of this regime are set out in Sections 2 and 3 of
the Act of 25th July 1980 "the 1mport and export of nuclear materials,
and the production, possession, use and transport of such materials
are subject to licensing and inspection” *The licence may specify 1ts
duration, the quantities and form of the nuclear materials concerned, and
measures to be taken to ascertain their location, and to prevent their
being stolen, misappropriated or lost*

Conditions related to the 1ssue of licences were set out 1n the
Decree of 12th May 1981 on the protection and control of nuclear materials

This Decree states that licences shall be issued by the Minister
of Industry, after consulting the Minister of the Interior and, 1n the
case of 1mports and experts, the Minister responsible for foreign
relations

When several establishments are i1nvolved, a separate applaication
must be made for each establishment The licence application must state
the name and status of the designated representative of the establaishment,
the nature of the activities which the applicant intends to carry on, and
the nature and the maximum gquantities or maximum flows of materials which
the activity of the applicant will 1involve Documentation attached to the
application must describe the atomic installations, theair organisation
and protection and inspection arrangements

A licence must be 1ssued for each establishment and 1n some cases
for each installation where establishments consist of a number of distinct
installations The licence may be 1ssued sub)ect to conditions and lamits
relating to 1ts duration and to quantitres of materials held, and may be
suspended or revoked, primarily 1n cases where an offence has been
committed

The Minister of Industry must be given prior notice of any
changes in the circumstances under which the licensed activities are
carried out, and a fresh application 1s required for any changes deemed
rmportant by the Minister

The Act of 25th July 1980 made provision for quantities of
materials to be fixed below which licences would not be requared These
limits are set out i1n the Decree of 12th May 1981. For example, 15 grams
1n the case of enriched uranium and 500 kilograms for nmatural uranium
Below these limits, the possession, transport, import or export of nuclear
materials requires no more than a saimple declaration to the Minmister of

Industry




Where quantities do not exceed certain very low limits (e g 1
gram of plutonium or enriched uranium, 1 kilogram of natural uranium) a
declaration 1s not requaired Measures for the follow-up and inspection
of declared materials are to be specified in an Order

As we have seen, regulated activities 1include the production,
possession, transfer, use and export of nuclear materials The concept
of transfer needs some explanation It appears to be different from
transport and might cover changes in ownership or liabalaty, not
necessarily implying anything more than the physical movement of nuclear
materials or movements of materials between installations within a given
establishment

IIr Obligations of the licence holder

These obligations form the second part of the legislation and
are covered by the general term of control or inspection Under the Act
of 25th July 1980 this 1s interpreted i1n a very broad sense the aim 1is
to prevent losses, theft or misappropraiation of nuclear materials It
includes *"the technical and accounting aspects of operations®, "1t must
make 1t possible at all times to know where materials are situation and hows
they are being used and to i1dentify the nature and guantities of any
materials missing It also includes measures i1ntended to prevent theft
and misappropriation®

Although the wording 1s not very clear on this point a
distinction has to be made between inspection and control which 1s the
responsibility of the licence holder, and the duty laid on government
authorities to check that such measures are being applied

As regards the obligations of the licence holder, these are set
up 1n the Decree of 12th May 1981 where the general term of inspection or
control 1s also used The Decree distinguishes between

- measures to follow-up and account for materaials,

- measures for the containment and surveilllance of materials
and for the physical protection of the premises where they
are situated,

- measures for physical protection 1n the course of transport

{a) The follow-up of and accounting for nuclear materials
should enable the licence holder at any time to know the quantities of
materials in hls possession, how they are being used, and any processing
to which they are subject, so as to reveal any anomalies

Provision 15 made for verification by stocktaking at regular
intervals. The licence holder must inform the Minister of Industry of
any anomaly and immediately netify the police and gendarmerie of any
disappearance of nuclear materials, whether through theft, loss of mis-
appropriation

An Order will subsequently lay down detailed arrangements for
follow-up and accounting procedures for nuclear materials

The Order will specify how accounting for materials 1s to be
carried out and the freguency of stocktaking

(b) Measures fFor the containment and surveillance or materials
and for physical protection.




The Decree of 12th May 1981 distinguishes between

- measures for the containment of materials within establish-
ments or installations which are designed to prevent un-
authorized or unjustified movements of materaials,

- survelllance measures to ensure that containment 1s complete,
that there 1s no abnormal departure of materials and that
there 1s no tampering with the accounting or surveillance
systems,

- physical protection measures 1n the true sense concerning
local Ffac1lities and installations containing materials and
designed to protect them against misappropraiation or un-
lawful acts

For the purpose of physical protection measures nuclear
materials are divided 1nto three categories set out 1n a table annexed to
the Decree

(1) materials in category 1I1 (three grams for plutonium, 15 grams

for highly enriched uranium, 550 kg for natural or depleted
uranium;} must be stored within a zone ta which access ais
restricted,

(2) materials in category 11 (400 grams for plutonium, 1 kg for
highly enriched uranium) must be the subject of special

measures, such as physical barriers and permanent surveillance

by guards

For the categery containing the most sensitive materials (2 kg
for plutonium, 5 kg for highly enriched uranium) 1t 1s necessary to take
quite exceptional measures storage within a protected zone with access
restricted "to persons with maximum security clearance” under the
survelllance of gquards "in close liaison with the police and emergency
services"”

These levels of physical protection and the classification of
nuclear materials correspond i1n the main to the criteria set out in the
table annexed to the International Convention on the Physical Protection
of Nuclear Materaials The same criteria are used for the physical
protection of nuclear materials i1n the course of transport, protection
measures being adapted to the category of materials concerned

~ For all nuclear materilals iexcept however for natural
uranium, depleted uranium and thorium) prior notice of a
transport must be given to the Minister of Industry and the
Minister of the Interior, setting out in the case of
successive Journeys the conditions for the transfer of
liabi1lity from one carriler to the other

- For materials in categories I and Il the means of tramnsport
must be approved by the Minister of Industry, approved routes
must be fellowed, prier approval for the operation must be
obtained , and constant checks must be carried out from a
fixed installation

- For materials 1in category 1, provision 1s made for special
protection by an escort provided by the carrier, vith the
assistance, where pecessary, of the police




The rules governing the protection and contral of nuclear
materials are to be laid down at a later date by a joint Order of the
Minister of Industry, the Hinister of the Interroar and the MNinister of
Transport, after obtaining the opinion of a special committee responsible

to the HMinister of Indutry, 1 e the committee for the protection of tte
transport of nuclear materials

Lastly, a special obligation 1s 1mposed on the exporter of
nuclear materials Section 2 of the Act of 25th July 1980 requires the

exporter to reach agreement with purchasers as to the conditions aon vhich
materials are to be used

Iv Offences, criminal penalties and liability

The Act of 25th July 1980 provides for criminal penalties ain
three cases

- Unlawful appropriation of nuclear materials, covering
cases of theft and misappropriation, the unauthorized
exerclse of activities within the scope of the Act or the
provisioen of deliberately misleading information for the
purpose of obtaining a licence A person convicted of an
offence 1s punishable by from two to ten years 1imprisonment
and a faine (Section 6)

- Interference with inspection or control or the deliberate
provision of i1naccurate i1nformation to the control
authorities the person responsible 1s punishable by
imprisonment for from twoe months to two years and a fuine
{Section 7)

- Farlure to declare a loss or a theft of materials 1s
punishable by from fifteen days to two years 1imprisonment anc
a fine (Section 8)

- A sentence of imprisonment may or may not be accompanied by a
fine

The Decree of 12th May 1981 introduced a number of penalties for
minor offences These may be 1mposed by a magistrates court and may be
created by regulation, whereas criminal penalt:es 1n france are
exclusively a matter for legislation

These penalties are designed to punish non-compliance wvith the
terms of the licence, particularly those deaiing with measures to be taken
for the purposes of the inspection and control of nuclear materials
They are minor offences 1n wvhat 1s known as the fifth cateqgory, punishable
by imprisonment for from ten days to one month and a fine

This look at offences involving the possession of nuclear
materials raises the question Firstly of who 1s responsible for ensuring
compliance with the requirements of the Act and the Decree and, secondly,
of which authorities are responsible for enforcing the legisiation and for
prosecuting offences

a) It follows from the provisions of Section 8 of the Act of
25th July 1980 and Sections 27 and 28 of the Decree of 12th May .981 that
responsibility for the inspection and centrol of nuclear materials
including the obligation to notify the police of all cases of loss or
theft lies pramarily with the licence holder, with the head of the
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establishment where the nuclear materials are situated and with the
employees who have "legal' custody of such materials, being persons
directly responsible for inspection and control measures

Where the licence holder 1s an 1ncorporated body, as 1s nearly
always the case, the directors are responsible for compliance with the law
They must designate a representative for each establishment containang
nuclear materials with particular responsibility for ensuring the regular
application of controls over nuclear materaials This representative, who
1s normally the head of the establishment, must 1n his turn inform the
employees directly of the penalties te which they may be liable i1f an
offence 1s committed Employees must acknowledge 1in writing that they have
been i1nformed of the penalities to which they are liable should they fa1l
te declare a loss or theft

{b) Breaches of the legislation on the protection of nuclear
materials may be formally reported by officers or agents of the judicial
police, in line with the normal rule of French criminal law Offences
may also be reported by officials in the i1nspection service or any other
service specially concerned with such matters by reason of their work
e g customs officers in the case of 1mports and exports, fraud
prevention officers, and, as regards nuclear installations, i1nspectors
of large nuclear installations and inspectors from the Central Servace
for Protection against lonizing Radiation It wi1ll be noted that
inspectors for large nuclear installations were already joaintly responsible
vith Lhe Prefect for the enforcement of measures for the physical
protection of installations taken by the operator to prevent any unlawful
action or misappropriation of fissile or radicactive materials These
measures form part of the special protection plan whach exists for each
nuclear establishment under an Ordinance of 29th December 1958 Thas
Ordinance deals with the protection of installations of vital national
importance Nearly all nuclear installations are considered to fall
within this category

Moreocver, the enforcement of measures relating to nuclear
materials under the Act of 25th July 1980 and the Decree of 12th May 1981
1s a particular responsibiility of the Minister of Industry who appoints
the officials concerned These officials are bound by a duty to respect
the confidential nature of their work

Lastly, special mention must be made of the co-ordinating role
played by the Interministerial Committee for Nuclear Safety, which the
Decree of 4th August 1975, as amended entrusts, inter alia, with the task
of co-ordinating action 1n relation to the inspection and safety of
nuclear materials

Conclusions

The Act of 25th July 1980 and recent instruments made under 1t
have filled in a gap which previously existed in French nuclear law

A large number of provisions are already applicable and licensing
and control procedures are nov being put into effect under the responsi-
bility of the Minister of Industry Provision has been made for
implementing orders which wi1ll elarafy exaisting provisions, particularly
in the field of accounting for nuclear materials and transport procedures



This description of French law on the protection and control of
nuclear materials shous that the present system nov more or less accords
on all points wvith the IAEA recommendat:ons The general princlples are
the same Differences only concern secondary matters or practical
arrangements Measures taken by French authorities and operators under
national law will therefore facilitate the implementation of the inter-
national commitments made by France

® Federal Republic of Germany

RADIATION PROTECTION

First Amendment to the 1976 Radiation Protection Ordinance 1981)

The Radiation Protection Ordinance of 13th October 1976 (see
Nuclear bLaw Bulletin Nos 16, 18 and 19) has been amended by the Fairst
Ordinance to Amend the Radiation Protection Ordinance of 22nd May 1981
(Bundesgesetzblatt 1981, I, p 445). The amendment prescribes new limits
for the use, storage and disposal of glassware, ceramic objects and china-
ware which contain uranium The Ordinance entered into force on lst June
i981

Third Ordinance to amend the Ordinance implementing the Act concerning
Units of Measurement (1981)

This @rdinance of 8th May 1981 (Bundesgesetzblatt 1981, I,
p 422,;, prescribes that in the Radiation Protection Ordinance, the
derived SI unit iInternational System of Units) of the equivalent dose

"Joule per kilogramme" (J/kg) should be replaced by the derived SI-unmit
"sievert" Sv)

REGIME OF NUCLEAR INSTALLATIONS

8111 to Amend the 1977 Ordainance on the Procedure for lLicensing of
Nuclear Installations (1981)

Work 1s under way 1n the Federal Ministry of the Interior to
prepare a Bi1ll to amend the Ordinance concerning the Licensing
Procedure for Nuclear Installations of 18th February 1977 (see
Supplement to Nuclear Law Bulletin No 19) The purpose of the planned
amendment 1s to expedite and concentrate the licensing procedure for
nuclear installations Particular emphasis 1s placed on the question of &
new public hearing held i1n cases vhere a substantial alteration of an
existing installation 1s required.




e [taly

RADIATION PROTECTION

1981 Manisterial Decree on the gualification of experts and medical

practitioners for radiation protection surveillance

The Decree of the Minister of Labour and Social Affairs of 1lst
August 1981 (published in the Italian Gazette of 25th Augqust 1981)
concerns the procedure for admission to examinations, for inclusion 1n the
national list, of qualified experts and approved medical practitioners wvho
are competent in radiation protection matters The Decree came into force
on the day following 1ts publication and replaces a former Decree of 24th
June 1978 on the same subject (see Nuclear Law Bulletin No 22)

e Netherlands

ENVIRONMENTAL PROTECTION

1979 Environmental Protection Act amends the 1963 Nuclear Energy Act

The Environmental Protection (General Prowvisions) Act of 1979
(Bulletin of Acts, Orders and Decrees No 442, 1979) and the Act
implementing 1t {(Bulletin of Acts, Drders and Decrees No 443, 1979) came
into force on lst September 1980 The Environmental Protection Act makes
a number of amendments to the Nuclear Energy Act of 21st Feburary 1963
(see Nuclear Lawv Bulletin Nos. 3, 4 and 5) The amendments concern the
licensing procedures, in particular, applications, 1ssue of licences and
appeals and provide for greater access to documents as well as publac
involvement in the granting of licences.

The Environmental Protection Act lays down the procedure for the
admissibility of an application for a licence (Section 7} and the time-
1imit for a reply by the authorities (Sections 9 and 43) Appeals may be
made by interested parties against rulings concerning licences for nuclear
activities which may be granted without a public participation procedure
{(Section 53) under the Nuclear Energy Act together with the 1969 Nuclear
Installations (Fissionable Materials and Ores) Decree {See Supplement to
Nuclear Law Bulletin No. 10), the 1969 Devices Decree and the 1969 Radio-
active Materials Decree (see Nuclear Law Bulletain No B8)

In connection with access to documents, the Environmental
Protection Act provides in detail for posting of notices, and theair
publication in the Government Gazette and 1n newspapers, 1in compliance with
the requirements of the Act (Section 13), notably as regards the
avthorities with whaich ob)ections may be lodged. In addition, all



documents concerning an application for a licence must be made available
for publaic perusal

Any person may lodge a reasoned objection with the authorities
(Section 20) or may object orally at a public meeting 1n the
municipality concerned. Meetings on applications for licences are held
to provide an opportunity for an exchange of views between the licensing
authority, the applicant and the public. A report of the meeting 1s sent
to all participants (Section 21) Furthermore, when a provisional
licence 1s granted, 1t 1s provided that, as a rule, persons having
objected to the requested licence in the first place may again lodge a
reasoned objection i1n writing (Section 28) The Act fixes the conditions
to be complied with, 1ncluding the time-limits, for the procedure for
appeals against the provisional licence as well as for the decisions by the
competent authorities

® Peru

REGIME OF RADIOACTIVE MATERIALS

1980 Decree-Law on radioactive ores

In view of the need to secure assured reserves of radiocactivity
ores to meet energy requirements. the Government of Peru decided fo enact
legislation for the exploration and exploitation of radicactive ores in
the national territory and in waters withain 1ts jurisdiction The purpose
of Decree-Law No 23112 on radicactive ores of 9th July 1980 1s to provide
a framework for the discovery and assessment of existing uranium resources
in Peru to determine their incidence on the national economy

The Decree~Law vests in the Peruvian Institute for Nuclear
Energy - IPEN (see Nuclear Law Bulletin No. 20} responsibility on behalf
of the State for 1mplementation and control of the activities covered by
this Decree-Law

IPEN may enter into contracts with national or foreign under-
takings for exploration and exploitation of radicactive ores and 1s
entitled to receive certain benefits, calculated on the basis of the
characteristics of the deposits and the international market price of the
products. As far as 1ts share 1s concerned, the undertaking concerned may
export all or part of the products, subject to prior authorization by IFPEN
and after the national demand has been met

The Decree~Law further provides that, in connection with radio-
active wvaste disposal, environmental protection and radiation protection,
international regulations and rules issued by IPEN must be observed

Finally, the Decree-Law amends Decree-Law No 21875 of 5th July
1977 setting up IPEN, 1n particular, by providing that the latter
represents the State in all matters related to exploration for and
exploitation of radiocactive ores.



e Sweden

THIRD PARTY LLABILITY

1981 Decree on nuclear thard party liability

Decree No 327 of 23rd April 1981 imlemented in Sweden two
Decisions adopted on 27th December 1977 by the DECD Nuclear Energy Agency's
Steering Committee {(see Nuclear Law Bulletin No 21) The first Decasion
concerns the exclusion of certain kinds of nuclear substances from the
application of the Paris Convention on Third Party Liability in the Faield
of Nuclear Energy and the second Decision excludes small quantaities of
nuclear substances from 1ts scope

Section 1 of the Decree and 1ts Annex concern these exclusions
while the other provisions {(Sections 2 to 6) were transferred from

Decree 1968 No 46 which 1is replaced by this nev Decree The Decree came
into force on 1lst July 19%81

e Switzerland

NUCLEAR LEGISLATION

Revision of the 1959 Atomic Energy Act (1981)

Background

The Federal Act on the Peaceful Uses of Atomic Energy and
Protection against Radiation of 23rd December 1959 has already been partly
revised The Federal Order of 6th October 1978 concerning the Atomic
Energy Act amended the licensing procedure {see Nuclear Law Bulletin Nos
19, 20, 22 and 23) Henceforth, operators must obtsan a general licence
to construct a nuclear installataion This general licence 1s no longer
required for nuclear installations which are 1n operation (Muhleberg,
Beznau I and II, Gogsen) or whose construction was authorized in
accordance with the 1959 Act {(Leibstadt) The new Order provides for a
transitory system for installations which have been granted site lIicences
/Section 12(2)/ This provision applies to the following projects
Kaiseraugst (Canton of Aargau), Graben {Canton of Bern) and Verbois
(Canton of Geneva}. In connection with these installations, the
authorities, in the course of a simplified procedure far the 1ssue of a
general licence, Just consider whether the energy produced 1in the
installation truly coerresponds to an effective need 1n the country

An Ordinance of the Federal Council of 11lth July 1979 regqulates

the procedure applicable to general licences for nuclear installations
with regard to holders of a site licence (see Nuclear Law Bulletin No. 24).
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The validity of the 1978 Federal Order, which came into force on
lst July 1979, expires upon entry into force of a newv Atomic Energy Act,

and at the very latest by 3lst December 1983 An overall revision of the
1959 Act was therefore required of the Expert Commission appointed 1n 1975%
by the Federal Department of Transport, Communications and Energy The

revision covers two parts
Part One revision of the third party l1liability provisions

The 1959 Act's third party liabilaity provisions are characterized
by two points

- 0Only the operator of an installation may be held liable and
the person suffering damage may not proceed directly against
third part:ies for whom the undertaking 1s responsible (Section
12(5}, principle of channelling of liabilaity?,

- the amount of insurance 1ntended as cover for third party
llablllty resultlng frem operation of an electricaity-
generating nuc;ear pover plant 1s limited to 200 million
Swiss franes®(Federal Council Ordinance of 6th July 1977, see
Nuclear Law Bulletin No. 20) If the damage caused exceeds
the operator's lamited thard party liabilaty, the Act
establishes a special system 1nvolving the interventian of
the public authorities (Sections 27 and 28)

The system of the 1959 Act 1s similar to that established by the
Paris Convention and the Brussels Supplementary Convent:ion, which wvere
signed but have not yet been ratified by Switzerland While the principle
of channelling of Iiability 1s generally accepted in Switzerland, this 1s
not the case regarding the limitation of liability Apart from the Act on
marifime navigation, there 1s no limitation of non-contractual liability 1n
Switzerland On 10th December 1979, the Federal Council addressed aits
message to Parliament concerning an Act on nuclear third party liabality
(the text of the Bill has been reproduced in the Supplement to Nuclear Law
Bulletin No 25)

After having been considered by a commission drawn from the
States Council representing the Cantons}, the Bill is now being examined
by an ad hoc commission of the National Council (representatives of the
people) To date, the prainciple of the unlimited lrability of the operator
put forward in the Bill presented by the Federal Council has nolbt been

questioned It as assumed that :t should be possible for the new Nuclear
Third Party Liability Act to enter anto force some time 1n 1983

Part Two revision of the other provisions of the 1959 Act

As mentioned above, the 1978 Federal Order concerning the
Atomic Energy Act 1s only a temporary solution pending overall revision of
the Act In July of this year, the Federal Commission for the revision
of the Atomic Energy Act submitted, for consultation, to the Cantons and
interested circles, a Bill on radiation protection and the use of nuclear
energy. This 1s a B1ll established by the Commission itself and in its
present state should not yet be considered as a Bill issued by the
Government An explanatory report 1s attached to thais Bill

On the basis of the results of the consultation procedure, the

Federal Councll may put a message and a new Bill before Parliament Untal
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SWULn (SN ITE— L A= LI =N § oy - 3 viuoL t] I AL 4L vaiiwud L R B - LD P o PR W L BT

be renewed

ma
y mMaY

*The Federal Council (Govermment) has just decided that as from lst January 1982, thas
amount would be raised to 300 million Swiss Francs
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RADIOACTIVE WASTE MANAGEMENT

1979 Federal Brdinance on preparatory measures for the construction of a

radicactive waste repository

This Ordinance of 24th October 1979, which entered into force on
15th November 1979, contains details concerning the special procedure
provided for under Section 10(2)} of the Federal Order of 6th October
1978 concerning the Atomic Energy Act {(see Nuclear Law Bulletin No 23)
whereby the Federal Council must grant permission before preparations for
the construction of radioactive waste repositories may be undertaken

The 1972 Ordinance defines preparatory measures as any actavity
(e g test-drirllang), other than preparatory measures within the meaning
of the federal legislation on compulsory purchase, designed te evaluate or
test possible sites for waste repositories and specifies the application
requirements for the necessary permission These include appropriate maps
and plans, a description of the research programme, a geological report
and a report an the effects (environmental etc.) that the proposed
preparatory measures would have The application to undertake preparatory
measures 1s made to the Federal Department of Transport, Communications and
Energy which arranges for i1ts publication and dissemination to i1nterested
parties who may lodge objections The final decision 1s then taken by the
Federal Council but 1t 1s specifically provided that the granting of such
permission in no way implies the raight to actually construct the
repository Appropriate 1nspection procedures are provided for to ensure
that the preparatory work 1s carried out in accordance with the conditions
of the permission

e Turkey

ORGANISATION AND STRUCTURE

B1ll on the reorganisation of the Atomic Energy Commission (1981)

A B1ll on the reorganisation of the Turkish Atomic Energy
Commission (TAEC) is presently being considered by the National
Security Council which 1s the competent authority in this field The
purpose of the Bill 1s to provide a legislative framework to develop
nuclear actavities in Turkey as well as to modernise the structure of TAEC
to this effect
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® United Kingdom

REGIME OF RADIOACTIVE MATERIALS

The Education (Schools and Further Education) Regulations, 1981

These Regulations (S5.I 1981, No 1086) were made on 23rd July

1981. Regqulation 6 of Part II of the Regulations concerns the use of
radicactive substances and apparatus in schools and further education
establashments The approval of the Secretary of State for Education and
Science 1s required for the use of such substances and apparatus, and his
approval may be withdrawn 1f arrangements for health and safety of pupils
and staff are 1nadequate The Regulations revoke the 5Schoocls Regulations,
1959 (as amended), and the further Education Regulations, 1975

o Unmited States

STATEMENT BY PRESIDENT REAGAN ON NUCLEAR POWER (19B1)

On 8th Oetober 1981 President Reagan 1ssued a policy statement
on nuclear power Calling nuclear power "one of the best potentlai 52.rccs
of new electrical energy supplies in the coming decades" , the President
announced five policy 1nitiatives "to correct present governmsnt
deftrciencies and to enable nuclear power to make 1ts essential contrio.c_c-
to our future energy needs®*

First, the President directed the Secretary of knergy to give
immediate priority attention to recommending improvements in the nuclear
regulatory and licensing process 1n a manner conslstent with public
health and safety The objective 1s to shorten the time involved from
the planning stage to 1ssuance of an operating licence for new nuclear
power plants to 6-8 years from the present 10-14 years

Second, the President directed the government agencies to
proceed with the demonstration of breeder reactor technology, including
completion of the Clinch River Breeder Reactor

Third, the President lifted the ban placed by previous
Administrations on commercial reprocessing activities in the United
States. He called upon the private sector to take the lead 1in developing
commerclal reprocessing Services

Fourth, the President instructed the Secretary of Energy,
working closely with 1ndustry and state governments, to proceed swiftly
toward development of means of storing and disposing of commerciz) high-
level radioactive waste

F1fth, the President directed the Secretary of Energy and the
Director of the Office of Science and Technology to meet with
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representatives from universities, private industry and electric
utilitres and report to him by 10th September 1982 on obstacles which

stand 1n the way aof increased use of nuclear energy and steps needed to
overcome the obstacles

REGIME OF NUCLEAR INSTALLATIONS

Authoraity to i1ssue temporary operating licences {1981)

Under the Atomic Energy Act of 1954, as amended, no person may
operate a nuclear powver plant without first obtaining an operating
licence from the United States Nuclear Regulatory Commission A formal on-
the-record evidentiary hearing must be held upon request of any person
vhose 1nterest may be affected Under existing law, the Commission may not
issue an operating licence until the hearing process has been completed

Two Bi1lls are now pending, one in each House of Congress, which
wvould authorize the Commission to 1ssue temporary operating licences for
power reactors pending final action by the Commission on the operating
licence application Although the House and Senate bills differ in thear
particulars, both Balls would allow the Commission to 1nitially authoraize
fuel loading, testing and coperation of the reactor at a power level which
does not exceed 5% of rated thermal power Thereafter, a temporary
operating licence authorizing operation at greater power levels could be
1ssued A temporary interim licence could not be applied for or issued
before the Commission had completed 1ts safety and environmental evaluations
of the facility, but could be 1ssued 1n advance of the conduct or
completion of any required hearaings In addition, both Bills contain
provisions which permit any person to file affidavits in support of, or in
opposition to, a request for a temporary operating licence Judicial
reviev of the Commission's decision with respect to the 1ssuance of a
temporary operating licence is also permitted

The need for this legislation has arisen primarily as a con-
sequence of the March 1979 accident at Three Mile Island Followang the
accident, the Commission devoted 1ts principal attention to evaluating the
accident, and to developing regulatory improvements for presently operating
nuclear power plants Only limited NRC resources were avallable to
prepare and complete the necessary safelty reviews and hearings necessary
for i1ssuance of operating licences for nuclear power plants already under
construction By late 1980 1t became clear that delays would be
experienced between the time when construction of some of these plants
would be completed and the time when all of the requirements for the
i1ssuance of an operating licence, including hearing requirements, vould be

mel In order to relieve these delays, the Commission submitted a
legislative proposal to Congress 1n March 1981 to authorize the Commission
to 1ssue temporary operating licences for nuclear power plants These

B1lls reflect the initial Congressional response to the Commission's
proposal



ENVIRONMENTAL PROTECTION

Status of waste management legislation (1981)

Legislation to govern the storage and disposal of high-level
radioactive waste has been receiving serious consideration in the 97th
Congress of the United States. Although a number of Bills have been
introduced addressing waste management 1ssues, three Bills are receiving
the most attention at this writing - S 1662, H.R. 3809 (Title I) and a
Subcommittee of the House Science and Technology Committee substitute for
HR 1993 and H R 4697 Though there are differences among the bills,
each endeavours to establish a schedule for the establishment of disposal
facilities for high-level radioactive waste

A major 1i1ssue in nuclear wvaste management in the Un:ited States 1s
the role i1ndividual states will have in the decision to site a high-level
radiocactive waste repository in that state Each of the three Bills
receiving current consideration define the state/federal relationshio in
siting a repository in a similar manner All three Bills provide for
selection of a site by either the Secretary of £nergy or the President,
after consultation with state officials An affected state may object to
a repository siting decrsron by petitioning Congress within a period of
thirty to ninety days Congress may then override the siting decision by
approving the state petition within a specified period of time Althouah
these Bills differ i1n detairl, and there 1s disagreement among interested
parties regarding these details, there appears to be a consensus that the
general method described in these Bills 1s the appropriate mechanism to
address the role of the individual states 1n high-level waste repositors
siting decisions
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CASE LLAW

e Netherlands

SEA DUMPING DF RADIDACTIVE WASTE

In June 1981, a joant Dutch-Belgian-5wiss radiocactive waste
disposal operation into the Atlantic was scheduled to take place under the
NEA Multilateral Consultat:ien and Surveillance Mechanism for Sea Pumping
of Radioactive Waste The operation was suspended because, on the basis
of the 1979 Environmental Protection (General Provisions) Act of the
Netherlands, certain environmental protection organisations ladged an
appeal against the licence for this operation before the Netherlands
Administrative Court of the Council of State, which decided to suspend the
operation before deciding on the merits of the case. On 7th August 1981,
the Court dismissed the appeal and the operat:ion was carried out in
September The ruling of the Court 1s reproduced below.

Ruling of the Administrative Court of the Council of State aof
The Netherlands Concerning the Appeal Lodged
by Certain Environmental Protection Organisations*
{7th August 1981)

THE ADMINISTRATIVE COURT
Considering

that 1t has been argued that the dumping /of radioactive waste/
constitutes a potential danger to the marine environment and to public
health

that according to the London Convention only low and medium level radio-
active waste may be dumped i1nto the sea, subject to a special perm:rt,

that radioactive waste with a high actavity may not be dumped into the
sea,

that the documents produced, i1n particular, the report on the NEA Review
of the continued suitability of the dumping site for radioactive waste of
April 1980, showv that the most exposed group of the population will
recelve a dose of not more than 0 5 millirem as a consequence of the
dumping, provided that all the provisions and recommendations of the IAEA
have been complied with,

* Unofficial translation by the Netherlands authoraities,
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that the real radiation dose 1n all probability will be lower but that at
present no methods are availlable to make more accurate dose-calculations,

that the aforementioned calculations are, among others, based on the
oceanographic and radiological model described in the Technical Documents
210 and 211 of IAEA*®,

that, however, several unknown factors have been used 1n the model, but
that on the other hand, the model 1s based on a number of pessimistic
assumptions on the disposal of radioactivity (1n seawvater) and on the
possible irradiation of man,

that 1t must be assumed that, as was argqued during the public session by
the representatives of the Minister of Public Health and the Environment,
the safety factors, consisting of pessimistic assumptions, compensate

the unknown factorss

that, furthermore, 1t has appeared, that the aforementioned report of N\EA
{which has been drafted and accepted also by countries which - whatever
the reasons - do not dump radiocactive waste inte the sea) has included the
radiation caused 1n the marine environment by dumping in the past and as

a result of fall-out caused by testing of nuclear weapons, as well as by
releases i1nto the sea from reprocessing plants among cthers,

that a radiation dose of 0 5 mrem per year equals 0 1% of the maximum
permissible yearly dose for the public - excluding radiation from natural
causes and for wmedical purposes - recommended by ICRP and fixed in the

so-called Euratom Basic Standards and 1n the Radioactive Substances
Decree,

that 0.5 mrem 1s only a fraction of the radiation dose caused by natural
radiation,

that, taking the above 1into consideration, the radiation added to the
marine environment as a consequence of the dumping 1s so low, that it

cannot reasonably be argued that this dumping constitutes a danger Tur man
and environment,

that, furthermore, 1t must be considered that the wvaste to be dumped :is
packed 1n accordance with the guidelines issued by IAEA and NEA

that the documents produced show that these guidelines are 1n accordance
with the purposes of the London Dumping Convention,

that the appeliants have agreed that concentrations of strontium have been
found 1n organisms living 1n sea water;

that, however, the Minister of Publie Health and the Environment has
stated that the same situation exists for caesium and plutonium,

*IAEA-TECDOC-210  "The Oceanographic Basis of the TAEA Pevised Definition and
Recommendation Concerning High-Level Padioactive Waste unsuitable

for Dumping at Sea.”

IAEA-TECDOC-21! "The Radiolegical Basis of the JAEA Revised Definmition and
Recommendation Concerning High-Level Radiocactive Waste unsuitable
for Dumping at Sea "




that 1n the public session no evidence was shown whether thas
phenomenon 1s a result of dumping radiocactive waste or a result of the
world-wide fall-out caused by nuclear weapon tests,

that the appellants are of the opinion that the authorities of the
Netherlands should not only be concerned with the methods for dealing
with the waste, but should also be concerhed with policies to lessen the
amocunt of radioactive waste,

that this argqument, however, 1s not relevant to the present 1ssue which
exclusively deals with the question of whether 1t 1s justified or not to
grant a special permit, 1ssued under the Nuclear Energy Act for the
disposal of a quantaty of radioactaive waste, 1n the manner i1ndicated ain
the application for this permit, and 1n accordance with all national

and 1nternational regulations,

that the London Dumping Convention, in the view of the appellants, prefers
an alternative disposal method on land over dumping of radioactive waste

antn the can
INtG LNt 35Ca,

that, according to Artaicle IV, second paragraph, Juncto Appendix III,
under C 4 of the Londen Dumping Convention, consideration of an
application for a special permit, should include practical availabilaity
of alternative land based methods of treatment, disposal or elimination,
or of treatment to render the matter less harmful for dumping at sea,

that, as was stated earlier, the packaging of the waste to be dumped 1s
such that the purposes of the London Convention are complied with, and
therefore 1t 1s an accordance with the obligations of Article IV,
secand paragraph, of the Convention,

that 1t has been shown that the final destination of the waste 1is
decisive concerning the way i1n which 1t must be packaged,

that 1t has also been shown that the packaging of the waste 1in question
has been designed for dump:ing i1nto the sea,

that, therefore, 1t 1s not reasonable to place the waste ain interam
storage on land, as at present 1t is not sufficiently clear that other
methods for disposal will be available,

that this, howvever, leaves open the possibility that in the future, other
disposal methods with packaging conditions designed for these methods
vi1ll become available,

that no sufficient evidence has been shown that the special perm:t
concerned has been granted contrary to the requlations in or connected
with, the London Dumping Convention, or the regulations of the Nuclear
Energy Act,

that 1t follows that, considering the availlable data and the conditions
attached to the special permit, i1nsufficient reasons exist to retract
the permit,

that the special permit ought to be maintained

DECIDES

to declare that the appeal of Greenpeace 1s denied
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1981 DECISION OF THE NUCLEAR REGULATORY COMMISSION ON THE FEDERAL TORT
CLAIM FILED BY THE OWNERS OF THE THREE MILE ISLAND NUCLEAR POWER PLANT

On 8th June 1981, the Nuclear Regulatory Commission denied the
$4 010 billion dollar claim filed against 1t by the owners of the Three
Mile Island nuclear plant under the Federal Tort Claims Act for property
damage arising from the TMI accident A summary of the claim and the
operation of the Tort Claims Act was previously presented (see \uclear
Law Bulletin No 27) In denying the claim, the Commission stated that
under the regulatory framework flowing from the Atomic Energy Act of 1954,

asg nmended the regulated nuclear zndustrv bears the primary I"PE'.nQnQ1bllltV
uuuuuuuu gquilated nuclearl INncusiry bhears nsi

for the proper construction and safe operation of llcensed nuclear
facilities The NRC has the statutory responsibility for prescribing
licensing standards to protect public health and safety and to

1nspecting 1ndustry's activities against these standards The Commission
does not thereby certify to the industry that the industry's designs and
procedures are adequate to protect i1ts equipment or operations

Under the provisions of the federal Tort Claims Act the claimant
may now file sult in federal district court. The court would then
conslider the claim de novo

COURT OF APPEALS REVERSES LOWER CDURT AND UPHOLDS CONSTITUTIONALITY OF
STATE MORATORIUM ON CONSTRUCTION OF NEW NUCLEAR PLANTS

Pacific Legal Foundation v State Energy Resources Conservation and

Development Commission (9th Caircuit, 7th October 198])

This case was heard on appeal from two lower federal court
decisions invalidating portions of California's Warrenm-Alquist Act The
Act regqulates all electric plants in California and imposes s
moratorium on the construction of new nuclear plants. The courts held
that insofar as the Act regulates nuclear plants, 1t 1s preempted by the
Atomic Energy Act On appeal from that decision, the United States Court

of Appeals for the Ninth Circuit found that two 1ssues were ripe for re-
view, reversed the decigion of the lower courts, and held that the Atomac

Energy Act does not preempt state laws enacted for purposes other than
protection against radiation hazards

The Court of Appeals relied on paragraph 274(k) of the Atomic
Energy Act, which provides that nothing in paragraph 274, entitled
*Co-aperation With States®, shaii be construed to affect the authority of
any state or local agency to requlate for purposes other than protection
against radiation hazards The legislative history reveals that the
subsection 1s intended to clarify that paragraph 274 deoes not 1mpair the
state's authority to regulate activities of licensees of the Atomic Energy
Commission (now the Nuclear Regulatory Commission) for health, safety and
economic purposes other than radiation protection
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The two justiciable sections of the California statute provide
that 1} any utility planning ta construct a power plant must submit a
notice of i1ntentiron containing, 21nter alia, at least 3 alternative sites
for the location of the proposed power plant, and 2) no new power plant
may be certified until the California Energy Commission has found that a
federally approved method of nuclear waste disposal exists Since, the
Caurt concluded, these two praovisions are not aimed at radiation hazards
but at economic and environmental 1ssues, they are not federally pre-
empted but valid and enforceable

TW0 FEDERAL DISTRICT COURTS HOLD STATE WASTE MANAGEMENT LAWS VIOLATIVE
OF THE U S CONSTITUTION

Washington State Building and Construction Trades Council v Spellman,
(E D Washington , 28th June 1981)

The State of Washington's Radiocactive Waste Storage and
Transportation Act of 1980, enacted as a popular initiative, banned the
storage of all non-medical radioactive waste generated outside the State
of Washington, and the transportation of such waste to any storage site 1in
Washington The law was challenged by several parties, including the U S
Government (as the operator of a government disposal site 1n the State of
Washington), and the operator of three active commercial nuclear waste
disposal sites in the Unaited States The court held that the State law
viplated both the Supremacy Clause and the Commerce Clause of the U S.
Constitution and was therefore invalad

The Supremacy Clause

The Supremacy Clause provides that the Constitution and the
laws of the United States are the supreme law of the land, notwith-
standing any state constitution or laws to the contrary Judicial
interpretation of the Supremacy Clause has led to the development of the
doctrine of federal preemption, to ascertain whether a particular state
lav has been explicitly preempted by the Congress either in a statute or
legislative history, or implicitly preempted by Congress as evidenced by
a scheme of pervasive federal regulation or a dominant federal interest

The court held that the Atomic Energy Act, the Low-Level
Radiocactive Waste Policy Act and the Hazardous Materials Transportation
Act constitute a pervasive federal statutory scheme for the transportation
and storage of all materials which pose radiation hazards, except where
Jjurlsdiction 1s expressly ceded to the states.

The court found that an agreement between the state and the U S
Atomic Energy Commission {now the Nuclear Regulatory Commission) wherein
qualified requlatory responsibility over byproduct, source, and spectral
nuclear materials was ceded to the state, did not grant authority to
effectively ban the receipt and disposal of even those materials, and
certainly not of low-level waste The Low-level Radioactive Waste Policy
Act, which authorizes the states to join interstate compacts to provide
for regional disposal sites, subject to Congressional approval, and then
exclude, waste from without the region after 1st January 1986, does not
cede Jurlsdiction to the state Rather, 1t constitutes part of a federal
plan to place fulure responsibility on the i1ndividual states to dispose
of thear waste, making 1t clear that 1f each state did not do so by 1st
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January 1986 they could be denied access to other regions' disposal sites

Therefore, Congress expressly dela
yed authorizata f
lst January 1986 on of any such ban untal

The court also noted that any attempt ko ban the transport into
or storage within Washington of any Federally owned waste 1s uncons-

titutional 1n the absence of an express Congressional waiver of
sovereignty

The Commerce Clause

The Commerce Clause of the United States Constitution prowvides
that Congress shall have the power to regulate commerce among the sewveral
states Generally, 1t has been interpreted to prohibit state regulation
of i1nterstate commerce unless such regulation serves a legitimate state
interest and 1s applied 1n a nondiscriminaltory manner

The Court first found that 1) the movement of radicactive wvaste
in i1nterstate commerce fits withain the definition of "commerce” for
Constitutional purposes, 2) the statute 1s not merely the action of a
market particaipant but 1s a regulatory measure subject to Commerce Clause
scrutiny and 3) such action erects a barrier to the free flov of i1nter~
state commerce.

The Court then applied the "Pike test", which recognizes that
the court wmust make a delicate adjustment of the conflicting state and
federal claims, and requires an affirmative answer to the questiaons
1) does the state law regulate evenhandedly, 2) does 1t effectuate a
legitimate local public purpose, and 3) does i1t have only an 1ncidental
effect on interstate commerce. Since the state law on 1ts face
discriminates between waste generated i1n Washington and wvaste generated
in other states, the court held that the state lawv, on 1ts face, does not
regulate evenhandedly. The court also found that the state failed to
present evidence that non-medical radicactive waste transported and stored
in compliance with federal regulations 1s dangerous to the health and
safety of the citizens of Washington, and therefore the law served no
legitimate local purpese. The court then held that since the lav vould
sufficiently aggravate the national problem of insuffic.ent storage
capacity for the nation’'s nuclear waste, 1f{ would havf more than an
incidental effect on commerce.

The State of Washington has appealed this decision to the
United States Court of Appeals for the Ninth Circuit

General Electric Co v Fahner, (E.D Illinois, 12th October 1981}

The Illinois Spent Fuel Act provided, inter alia, that no spent
fuel generated outside of Illinocis may be transported into, disposed of,
stored or accepted in the state of Illinois unless the state of origin
has an away-from-reactor facility substantially similar to that of
Il1linois and has entered i1nto a reciprocity agreement with Illinoas
General Electric Co., operator of a storage facility ain lllineoas, and
Southern €alifornia Edison Company, a shipper of spent fuel to the GE
facility, challenged the Constitutionality of the Illinois statute The
court held that the statute violated both the Supremacy and the Commerce
Clause of the United States Constitution and was therefore invalid
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The Supremacy Clause

The court held that the Atomiec Energy Act created a pervasive
regulatory scheme governing the storage and transportation of spent
nuclear fuel with exclusive authority vested in the Atomic Energy
Commission tnow the Nuclear Regulatory Commission) S5tates may assume
certain regulatory responsibilities otherwvise vested in the NRC only after
the state has entered 1nto a reciprocal agreement with the NRC Il1lanoxs
never entered 1npto such an agreement The court noted that even 1f
lllinois had entered 1nto such an agreement, the statute would be Federally
preempted since the NRC has expressly preserved exclusive authoraty over
the transfer, storage and disposal of radiocactive wvaste material rtesulting
from the separation 1n a production facility of special nuclear mater:ial
from irradiated reactor fuel

The Conmerce Clause

Applying the three-pronged Pike tests to make the delicate
adjustment of conflicting state and federal claims {see discussion under
Washington State Building and Constructian Trades Council v Spellman)
The court found that the Illinols statute regulated discriminatoryily per
se Since the Illinois legislature was avare that their off-site nuclear
storage facility 1s the only facilaty of 1ts kind 1n the country,
reciprocity 1s 1mpossible and the siatute totally banned the importation
for storage of the storage of spent nuclear fuel from outside Illinoas
Since the state attempted to overtly block the flow of interstate
cammerce at i1ts borders, the court decided 1t need not proceed to
questions two and three The court did address the defendants' claim that
the statute comes within the ambit of the quarantine exception to the
Commerce Clause which recognizes that even 1f a state law facially
discriminates against interstate commerce, 1t may be upheld 1f it
represents a legitimate attempt to protect the people of the state The
court held that any ainherent danger that may be posed by spent nuclear
fuel Etransportation and storage applies equally to all people and there-
fore there 1s no basis for distinguishing betwsen the danger to the
citizens of Illinols and that affecting the residents of other states



INTERNATIONAL
ORGANISATIONS
AND AGREEMENTS

INTERNATIONAL ORGANISATIONS

® The OECD Nuclear Energy Agency

REVISION DOF THE RADIATION PROTECTION NDRMS

A Joint Advisory Group convened under the auspices of the IAEA,
NEA, WHO and ILO prepared a revision of the Basic Safety Standards for
Radiation Protection (January 1981) taking into account nev recommendations
made by the International Commission an Radiclogical Protection (ICRP) (for
further detaills see under IAEA below)

The NEA Committee on Radiation Protection and Public Health
considered this Revision at 1ts meeting i1n September 1981 and
recammended 1ts adoption by the Steering Committee for Nuclear Energy

Accordangly, at 1ts meeting on 15th October 1981, the Steering
Committee adopted the Standards prepared by the Joint Advisory Group as the
1981 Revision of the 1962 OECD Radiation Protection Norms

MULTILATERAL CONSULTATION AND SURVEILLANCE MECHANISHM FOR SEA OUMPING OF
RADIOQACTIVE WASTE

On 17th July 1981 Japan acceded to the OECD Multilateral
Consultation and Surveillance Mechanism for Sea Dumping of Radioactave
Waste adopted by an OECD Council Decision of 22nd July 1977 (see Nuclear
Law Bulletin Nos 20, 23 and 25). With Japan, there are now twenty-one
CECD Member Countries which are parties to the Mechanism

The Mechanism has set up a system of international co-operation
in radioactive waste sea dumping operations organised by OECD countries
The Decision clearly states that the Mechanism was set up to further the
objectives of the 1972 London Convention on the Prevention of Marine
Pollution by the Dumping of Wastes and Other Matter, which gives the TAEA
specific responsibilities 1n connection with radioactive vaste dumping
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RESEARCH AND ENVIRONMENTAL SURVEILLANCE PROGRAMME RELATED TO SEA DISPOSAL
OF RADIOACTIVE WASTE

In accordance with the OECD Multilateral Consultation and
Surveilllance Mechanism for the Sea Dumping of Radioactive Waste (see
above), a Group of NEA Experts from countries participating in the
Mechanism carried out a reviev in 1979-1980 of the suitability of the
current dumping s:te 1n the Atlantic Ocean The results of the review were
positive and the Group's conclusions and recommendat:rons were approved
by the Steering Committee for Nuclear Energy in 1980 (see Nuclear Law
Bulletin No. 25)

The Group recommended, i1nter alia, that for future assessments,
an effort should be made tc i1ncrease the scientific data base relating to
the oceanographic and biological characteristics of the dumping site, and
in particular to develop a site specific model of radionuclide transfer 1n
the marine environment which would permit a better assessment of
potential radiation doses to man from radicactive waste dumping

Accordingly, a co-ordinated research and environment
surveillance programme-plan relevant to the Atlantic Ocean dumping site
was endorsed by the Steering Commitiee for Nuclear Energy at 1ts April 1981
meeting. This programme 1s being 1mplemented with the particaipation of
several Member countries and the IAEA International Laboratory for Marine
Radicactivity i1n Monaco An Executive Group of representatives from
countries* and organisations {(IAEA and IMCO) participating in the
programme was set up by NEA to ensure overall co-ordination and super-
vision of the programme and to evaluate 1ts results

A description of the research and environmental surveillance
programme was published in 1981 by NEA

TERMINATION OF THE INTERNATIONAL PROJECT IN THE FIELD OF FOOD IRRADIATION

The International Project in the field of Food Irradiation (see
Nuclear lLaw Bulletin No 16) was set up under an Agreement signed in Paris
on 14th October 1970 for an anitial period of five years, which was
subsequently twice extended until 31st December 1981 The Project, whaich
15 based i1n Karlisruhe, federal Republic of Germanv, was set up under the
sponsarship of NEA, IAEA and the United Nations Food and Agricultural
Organisation (FAD), the World Health Organisation (WHO) 1s associated with
the work of the Project in an advisory capacity *%

* Belgium, Canada, Depmark, the Federal Republic of Germany, Italy, Japan (through its
own research programme related to the Pacific), the Netherlands, Norway, Portugal,
Spain, Switzerland, the United Kingdom and the United States

**The following twenty-four countries have contributed to the prograpme Australia,
Austria, Belgium, Brazil, Denmark, Finland, France, the Federal Republic of Germany,
Ghana, Hungary, India, Iraq, Israel, Italy, Japan, the Netherlands, Norway, Portugal,
South Africa, Spain, Sweden, Switzerland, the United Kingdom and the United States.




The Agreement provides that the Parties thereto should co-
operate 1n the execution of an 1nternational programme of vholesomeness
studies and related experiments on 1rradiated foods The principal ai1-
of the programme has been the provision of objective vholesomeness data
on vhich national and internaticonal judgements can be made concerning the
acceptability of 1rradiated food for human consumption

The Project has successfully fulfilled 1ts mandate, according
to the conclusions of the Joint FAD/IAEA/WHD Expert Committee which stated
that no further toxicological testing of food up to 10 kGy (1 Gray=100 read
vas required The Committee recommended a clearance for the i1rradiation
for conservation purposes, of all foods up to a dose of 10 kGy and said
that the technological and economic feasibility of food 1rradiaticn on an
industrial scaie should be established

The Project's main goal has therefore been achieved and the
Member countries have decided not to extend the present project Agreement
beyond 1ts expiry date of 31lst December 1981

e International Atomic Energy Agency

ZIMBABWE JOINS THE TAEA

On the recommendation of the Board of Governors of the
International Atomic Energy Agency (IAEA) the 25th Regular Session of the
IAEA General Conference on 2ZIst September 1981 approved the application
of Zimbabwe as a new Member State Upon receipt by the Government of the
United States of America of the instrument of acceptance of the IAEA
Statute by the Government of Zimbabwe 1in accordance with Article XXI, the
membership of the TAEA will rise to 111 Member States

THE IAEA REVISED BASIC SAFETY STANDARDS FOR RADIATION PROTECTION

The IAEA Safety Standards and Measures, approved by the Board
of Governors i1n February 1976 and reproduced i1n document INFCIRC/18/Rev 1,
provide that the safety standards established by the IAEA under the
authority of the Board include the basic safety standards for radiation
protection. Until now there have been two editions of the IAEA Basic
Safety Standards for Radiation Protection, the first published i1n 1962
and the second i1n 1967 (IAEA Safety Series No 9, 1967 Edition) In
both cases, they were based on the then applicable recommendations af the
International Commission on Radiological Protection {(ICRP)

Since the publicatien of the second edition, ICRP has 1ssued
new recommendations, contained i1in ICRP publication No Ze6 These ICRP
recommendations were taken into account i1n the latest revision of the
Basic Safety Standards by an expert group convened under the joint
auspices of the IAEA, the International Labour Organisation, the OECD
Nuclear Energy Agency and the World Health Organisation to prepare a text

- 38 -




that would meet the relevant needs of these four sponsoring organisations
The expert group met for the first time 1n October 1977 and a first draft
of the revised Basic Safety Standards was circulated i1n March 1978 to
Member States of the sponsoring organisatiens and to i1pterested ainter-
national organisations for comment The expert group met again in 1978 to
review the comments received and a second draft was circulated for comment

in 1986 The comments received were considered at the last meeting of the
experf_‘ aroup, 1in December 1980 The resulting text nrovides a broad

—————————— 2780 4nTa vandy LR AL PAUVALWED 49 waals

basts for the harmonisation and updating of radiation protection standards
and practices

The revised Basic Safety Standards for Radiation Protection
are 1ntended for use by the competent authoraties in the Member States of
the four sponsoring organisations The main text, based on the
recommendations of ICRP, has been written in regulatory form, for some, 1t
may serve as a regulatory basis for the radiation protection of employees
and members of the public, others may simply wish to refer to the text
when formulating regulations designed specifically to suit thear
particular needs and conditions The Annexes deal respectively with

-~ bGeneral principles for exemptions of radioactive substances,
apparatus and sources from the requirements of notification,
registration and licensing (Apnex 1),

IR EE AT £
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dLLul vANnex i
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i
- Quality lamits of intakes and derived air concentrations of
radionuclides for occupational exposure {(Annex 111), and

~ Practical guidance concerning the biological basis of the
revised Basic Safety Standards, the system of dose lamitation,
occupatronal exposure, medical exposure, exposure of members
of the public, and accident and emergency exposure (Annex IV}.

In presenting the revised Basic 5Safety Standards to the Board
of Governors on 17th September 1981, the Director Genmeral of the IAEA
stated that this was a substantial step i1n the continuing effort to
reduce the risks assccilated with the use of 10n1zing radiation. In his
view the revised Standards offer a considerable improvement on the current
ones and would i1n many circumstances increase protection for vorkers by
nearly an order of magniltude, and for the general public by up to two
orders of magnitude The underlying philosophy of the revised Standards
has been evolved by ICRP and consists of control of individual risks
through specaified limits, optimization of protection and justification of
all practices 1involving exposure to radiation A salient feature of the
revised Standards 1s the requirement that all radiation exposures be as
low as reasonably achievable This 15 the first example of 2 system of
protection which, even after ensuring adequate safety for all individuals,
sti1ll requires a further decrease 1n the remaining potential hazard.

The Board of Governors subsequently authorized the Darector
General to promulgate the revised Basic Safety Standards for Radiation
Protectian as part of the IAEA safety standards to be applied, as
appropriate, to IAEA's own operations and to operations assisted by 1t
and to recoemmend to the Member States that the revised Basic Safety
Standards be taken i1nto account i1n the formulation of national regulations
or an the carrying out of other regulatory actions




TAEA COMMITTEE ON ASSURANCES OF SUPPLY

On 20th June 1980 the Board of Governors of the IAEA decided an
the establishment of a committee open to all Member States teo consider
vays and means 1n which supplies of nuclear material, equipment and
technology and fuel cycle services could be assured on a more predictable
and long-term basis, 1n accordance with mutually acceptable cansiderations
of non-proliferation, and the IAEA's role and responsibirlities 1n relatign
thereto It may be recalled that the assured supply of technology,
materials and services for the nuclear fuel cycie wvas the topic studied
by one of the eight Working Groups of the International Nuclear Fuel Cycle
Evaluation {INFCE}, and 1ts report refers to various ways of strengthening
assurances of nuclear supply

This Committee on Assurances of Supply (CAS) held 1ts first
session 1n Vienna in September 1980, 1ts second session in March 1981 and
1ts thaird session 1n June 1981. Representatives of 48 Member States
participated 1n the thaird sessien, and three intergovernmental organisations
attended as observers The fourth session was held in November 1981, for
which the Committee's agenda included consideration of "Principles of
international co-operation 1n the field of nuclear energy 1n accordance
with the Committee's mandate" and "Emergency and back-up mechanisms "

Prior to the fourth session of the Committee, the Board af
Governors an 17th September 1981 adopted a resolution submitted jointly
by Egypt, Kenya, Niger, Nigeria and Sudan whereby the Board decided that
"the delegation of South Africa shall be prohibited from participating 1n
all meetings of the Committee on Assurances of Supply "

MILITARY ATTACK ON IRAQI NUCLEAR RESEARCH CENTRE

Following the air attack by Israel on the lIraqi nuclear
installations located at the Tuwaitha research centre on 7th June 1981,
the IAEA Board of Governors on 9th June considered this matter as a
special 1tem entitled "Military attack on Iragi nuclear research centre
and 1ts implications for the Agency” As a result of its deliberations,
the Board on 12th June adopted a resolution which 1t requested Lhe
Director General of the IAEA to transmit to the United Nations Security
Councal

On 19th June 1981 the Security Council unmanimously adopted,
under 1ts agenda item "Complaint by Iraq", resolution 487{(1981) concerning
the military attack on the Iraqi nuclear research centre The Director
General of the IAEA was 1nvited to participate in the debate of the
Security Council on this 1tem.

At 1ts twenty-fi1fth regular session, the IAEA General
Conference on 26th September 1981 also adopted a resolution on thas
matter by which 1t

{1) Considers that the Israeli act of aggression against the
safeguarded Iraqi nuclear installations constaitutes an
attack against the Agency and 1ts safeguards regaime, vhich
1s the foundation of the Treaty on the Non-Proliferation
of Nuclear Weapons,

(2) Decides to suspend i1mmediately the provision of any

assistance to Israel under the Agency's technical
assistance programme,
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(3)

{a)

(s)

(6)

Also decides to consider at i1ts twenty-sixth regular
session the suspension of Israel from the exercise of the
privileges and rights of membership 1f by that time it
has not complied with the provisions of the Security
Council resolution 487 of 19th June 1981,

Calls upon the Member States of the Agency to end all
transfer of fissionable material and technology to Israel
which could be used for nuclear arms,

Reaffirms 1ts confidence 1n the effectiveness of the
Agency safeguards system as a reliable means of verifying
peaceful use of a nuclear facilaty, and

Reaffirms further the inalienable right of all Member

States to develop nuclear enerqy for peaceful purposes
under internpationally accepted safeguards.
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AMGREEMENTS

o F.R. of Germany-France

1981 AGREEMENT ON MUTUAL INFORMATION IN THE EVENT OF RADIOLOGICAL
INCIDENTS

In implementation of the Agreement of 3rd February 1977 on
Mutual Assistance 1in the event of catastrophes and grave disasters
concluded between the Federal Republic of Germany and the French
Republic (see Nuclear Law Bulletin Nos 25 and 27}, the Governments of
both States signed on 28th January 1981 an Agreement on Information
Exchange in the Event of Incidents and Accidents which may hawve Radio-
logical Effects (Bundesgesetzblatt 1981,11, p 8B85) Under the Agreement
the Contractaing Parties must inform each other without delay on 1ncidents
and accidents which occur 1n either of their territories and may cause
radiological effects in the territory of the other Party The Parties
must also provide for an appropriate system of immediate mutual informatiaon
and alert The information to be exchanged comprises, 1nter alia, the
exact date of the incident, 1ts type and origin, characteristics of
emissions, and meteorological and hydrological data The Agreement
entered into force on 6th August 1981

e F.R. of Germany-United States

1981 AGREEMENT ON EXCHANGE OF TECHNICAL INFORMATION AND COD-OPERATION 1IN
NUCLEAR SAFETY

The Federal Minister of the Interior and the United States
Nuclear Regulatory Commission signed the above Agreement on 6th July 1981
The Agreement provides for detailed information exchange and co-operation
in various topics in the field of nuclear installations and the:r
environmental impact. A Supplement on patents ensures the protection of
inventions resulting from execution of the Agreement The Agreement was
published 1n Bundesgesetzblatt 1981, 1I, p 657 and entered 1nto force on
the date of 1ts signature
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o F.R. of Germany - Luxembourg

1978 TREATY ON MUTUAL ASSISTANCE IN THE EVENT OF CATASTROPHES AND GRAVE
DISASTERS

The above Treaty of Znd March 1978 between the Federal
Republic of Germany and the Grand Duchy of Luxembourg (Bundesgesetzblatt
1981, II, p 445) was ratified by the German Parliament by an Act of 7th
July 1981 (Bundesgesetzblatt 1981, I1, p 447) According to the Treaty,
the Contracting Parties must assist each other in the case of catastrophes
and grave disasters The scope of application expressly includes nuclear
hazards The Treaty provides for a detailed legal framework for mutual
assistance especially in connection with legal problems arising from
border crossing by rescue teams and their equipment The Treaty shall
enter i1nto force on the first day of the second month following the
exchange of the instruments of ratification

* I 'R. of Germany - Argentina

1981 AGREEMENT ON TECHNICAL INFORMATION AND CO-DPERATICN

The Federal Minister of the Interior and the Argentine Atomic
Energy Commission have concluded an Agreement on the Exchange of Techniesl
Information and Co-operation :n the Field of Safety of Nuclear Installations
The Agreement was signed on 8th October 1981, and entered into force on the
same date (Bundesgesetzblatt 1981, II, p 958)

The information exchange covers the following fields

~ reports 1n the field of radiation protection and nuclear safety
insofar as they constitute a basis for decisions by the
administrative authorities,

- licences 1in the field of nuclear installations and radiation
protection decisions in connection with the 1ssue of licences for
installations,

- nfermation on the status of pending licensing procedures for
nuclear installations,

~ anformation on general studies and reports in the field of
radiation protection and nuclear safety,

- reports on operational experiences as well as reports on serious

incidents and acecidents and on reactor shut-downs by
administrative order
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Furthermore, the Contracting Parties have agreed on co-
operation 1n the reqgulatory field They shall inform each other on
specific topics for which the drafting of regulations 1s underway, and
shall exchange copies of relevant laws, regulations, codes, directives and
other material.

e International Atomic Energy Agency

EXTENSION OF THE MONACO LABORATORY AGREEMENT

The Agreement of 25th February 1975 between the IAEA, the
Government of the Principality of Monaco and the Ocesnographic Institute
of Monaco concerning developmental studies on the effects of radio-
activity i1n the sea provided for the Project i1n question to continue for a
period of six years ending on 31lst December 1980 {(see Nuclear Law
Bulletin Noe 26). On 5th February 1981 the three parties agreed, 1n an
exchange of letters, on a continuation of the Project for six months
ending on 30th June 1981. On 1lst June 1981 the three parties further
agreed, 1in an exchange of letters, on an extension of the Project for a
period of three years ending on 30th June 1984, with the understanding
that any party to the agreement may terminate 1t by giving six months'
notice.

SAFEGUARDS AGREEMENTS

France

The Agreement signed :n Vienna on 20th and 27th July 1978 between
France, the European Atemic Energy Community (EURATOM} and the IAEA for
the application of safeguards to certain nuclear materials 1in France
entered into force on 12th September 1981, pursuant to Artaicle 25
france 1s the third nuclear-weapon State to place voluntarily part of 1ts
nuclear facilities under IAEA safeguards, the others being the United
Kingdom and the United States of America (see Nuclear Law Bulletin No 27)
The Agreement covers nuclear material and facilities notified to the IAEA
by France 0f these facilities, the TAEA will designate a certain
number for routine 1nspections. France 15 also expected to place under
Agency safeguards substantial quantities of nuclear material as may be
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required by supply agreements between Ffrance and other States The
Agreement 1s similar to those concluded by the Unaited Kaingdom and the
United States of America, which entered into force on l4th August 1978 and
9th December 1980 respectavely

Argentina

An agreement was signed on 15th July 1981 between Argentina
and the IAEA for the application of safeguards 1in connection with the
Atucha II Nuclear Powver Plant This 745 MWe plant wi1ll be supplied by the
Federal Republic of Germany toc Argentina

Two further safeguards agreements between the IAEA and
Argentina vere signed on l4th October 1981 One of these agreements
covers the heavy water supplied teo Argentaina by the USSR, the other
cavers a heavy water production plant supplied by Switzerland to
Argentina, 1ncluding heavy water production technology based on the mono-
thermal exchanage process using ammonia. The heavy water production plant

agreement 1s the first example of an agreement coveraing this type of
facilaty to be placed under IAEA safeguards

Viet Nam

An agreement was signed on 12th June 1981 between the Socialist
Republic of Viet Nam and the IAEA for the application of safeguards to
the nuclear research reactor at Da Lat and to the nuclear fuel to be
supplied for the reactor by the Soviet Union The reactor, which will
be used for training, research and production of radioisotopes, will have
an initial fuel loading of about 3 7 kilograms of 36% enriched wranium

Turkey

On 30th June 1981 Turkey signed w:rth the TAFA an agreement for
the application of safeguards 1in connection with the Non-Prolaiferation
Treaty that had been approved earlier by the Board of Governors The
Safequards Agreement entered into force on 1lst September 1981 1in

accordance with Article 25, after ratification by Turkey.

Eqypt

Followving the ratification of the Non-Preliferation Treaty by
Egypt on 26th February 1981, negotiations between Egypt and the IAEA on the
relevant safeguards agreement were completed on 25th June 1981, and the
agreed text initialled at the IAEA Headquarters After approval by the
B8oard of Governors 1in September 1981, the Safequards Agreement was signed
an Vienna on 7th October 1981 Pursuant to Article 23, the Agreement
will enter into force upon receipt by the IAEA of a notification from the
Egyptian Government that 1ts constitutional requirements for such entry

2t Femman koo B +
4T1reuw TULLE 11avc uUcelnl ime o
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MILTTLATERAL AGREEMENTS

® Federal Republic of Germany

CONVENTIiON ON THE PREVENTION OF MARINE POLLUTION FROM LAND-BASED SOURCES

By an Act of 18th September 1981 (Bundesgesetzblatt 1981, I,
p. 870) the Federal Republic of Germany ratified the Convention on the
Prevention of Marine Pollution from Land-Based Sources of 11th June 1974
{see Nuclear Law Bulletin No. 13}

The Convention, which came i1nto force on 6th May 1978, has
already been ratified by the Commission of the European fommunities,

Denmark, France, the Netherlands, Norway, Portugal, Spain, Sweden and the
United Kingdom.

o The OECD Nuclear Energy Agency

EXTENSION OF THE AGREEMENT ON THE OECD HALDEN REACTOR PROJECT

A new Agreement was concluded on 10th December 1981 with a
view to extending the operation of the OECD Halden Boiling Water Reactor
Project {(Norway) for a three-year period. Its entry into force 1s fixed
for lst January 1982 with the previous Agreement expiring on 31st
December 1981 (see Nuclear Law Bulletin Nos. 2Z and Z4).

The Parties and Assoclated Parties are national authorit:ies
responsible for nuclear matters or research institutes from the following
countries. Austria, Denmark, Finland, the Federal Republ:ic of Germany
{representing a German group of companies), Italy, Japan, the Netherlands,
Norway, Sweden, the Unated Kingdom and the United States The Agreement
also includes an Annex setting out a new research and experimental
programme to be carried out during the period.

It 1s recalled that the Project was set up in July 1958 under
the auspices of the OECD Nuclear Energy Agency to enable participants to
carry out jointly research and experiments with the reactor built by
Norway at Halden, and covering in particular, fuel element tests and
integrated computer-based control of the reactor.
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e International Atomic Energy Agency

CONVENTION ON THE PHYSICAL PROTECTION OF NUCLEAR MATERIAL

The Conventicen on the Physical Protection of Nuclear Materaial
was signed by the governments of Bulgaria, Finland and Czechoslovakia at
the IAEA Headquarters in Vienna on 23rd June 1981, 25th June 1981 and
l4th September 1981 respectively. As of 15th October 1981, 32 States and
one organisation, the European Atomic Energy Community (EURATOM), had
signed the Convention (see Nuclear Law Bulletain Nos 26 and 27) In
addition to the ratification of the Convention by Sweden and the German
Democratic Republic, the Government of the Philippines deposited 1ts
instrument of ratification with the Director General of the IAEA on
22nd September 1981 1n accordance with Article 18 5 of the Convention

e IMCO

CONVENTION ON THE PREVENTION OF MARINE POLLUTION BY THE DUMPING_OF WASTES
AND OTHER MATTER

The Sixth Consultative Meeting of the Contracting Parties to
the London Convention was held at the Headquarters of the Inter-
Governmental Maritime Consultative Organisation (IMCO) in London from

StE ;2)9th October 1981 (see Nuclear Law Bulletin Nos. 17, 18, 20, 22, 24
an .

The meeting was informed that as at 1ist September 1981,
forty-seven Governments had ratified or acceded to the Convention The
three further Contracting Parties are Japan (15th October 1980), Suriname
{21st October 1980) and Greece (10th August 1981).
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TEXTS

e France

DECREE NO. 70-878 OF 29TH SEPTEMBER 1970 REGARDING THE
COMMISSARIAT A L'ENERGIE ATOMIQUE*

THE PRESIDENT OF THE REPUBLIC
Having regard to the Constitution and particularly Article 37,

Having regard to Ordinance No. 45-2563 of 18th October 1945
setting up the Commissariat 3 1'Energle Atomique, as amended,

Having regard to the opinion of the Atomic Energy Committee
dated 10th September 1970;

The Conseil d'Etat having been consulted,
The Council of Ministers having been consulted,

HEREBY DECREES:

Sectaion 1

Paragraph 2 and those fellowang 1t of Section 1 and Sections
3, 4, 6 (1st paragraph) and 8 of the above-mentioned Ordinance of 18th
October 1945 are hereby repealed.

Section 2

The Commissariat 3 1'Energie Atomique shall, in conformity
with the directives laid down by the government with respect to the use of
atomic energy in the various fields of science, i1ndustry and national
defence, perform the following dutaies.

* Decree No. 70.878 of 29th September 1970 regarding the Atomic Energy Commission (CEA)

(JORF of 1.10.70 - p. 9116), as amended by Decree Ro. 74~159 of 26th February 1974
(JORF of 27.2.74 - p. 2293), by Decree No. 76-951 of 19th October 1976 (JORF of
22.10.76 - p. 6169), by Decree No. 78-662 of 22nd June 1978 (JORF of 24.6 78 -

p. 2481), by Decree No. 79-632 of 24th July 1979 (JORF of 26.7.79 - p. 1944), by
Decree No. 81-300 of 31st March 1981 (JORF of 3.4.81 - p. 936}, and by Decree No
81-789 of 18th August 1981 (JORF of 20.8.81 - p. 2262).

Unofficial translation by the Secretariat.
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1t shall carry out the necessary scientific and technical
research,

It shall propose measures designed to ensure the protection of
persons and property against the effects of atomic energy, and contrabute
to their i1mplementation,

It shall be autherized to carry on research, production, storage
and transport activities with regard to nuclear source materials either
directly or through the agency of enterprises in which 1t holds shares,

It may involve 1tself in the conversion of and trade 1n
nuclear source materials and, 1n general, all operations concerning such
activities and directly or indirectly related thereto, 1t shall ensure
that supplies are made available to users and shall propose the necessary
measures to that end,

It shall, ansofar as energy applications are concerned, co-
ordinate public action in the design and development of emerging
technologies, 1t shall, in the case of government projects or at the
request of manufacturers and users, participate in programmes to 1mprove
industrial technologies,

It may, 1n the various fields covered by its actavaties, under-
take ar participate 1in the construction and production of systems, equip-
ment or componentis,

It shall take or suggest all useful measures to place France
in a position to benefit from the development of puclear disciplines,

1t shall monitor scientific, technological and economic
developments abroad related to i1ts activities in order to keep the
Government informed, particularly an the negotiation of international
agreements.

The Commissariat 4 1'Energre Atomique may also, withain the
limits laxd down by the Government, extend certain of these research
and development activities into non-nuclear fields either for economic
purposes or with a view {o participating in programmes of general
interest

It may, within the same 1limits, carry on activities in the
field of the mineral or fossil substances defined in Section 2 of the
Mining Code other than liquid or gaseous hydrocarbons (Pecree No. 81-300
of 31.3.81).

Sectian 3 (Decree No., 81-789 of 18th August 1981)

The Commissariat d4 1'Enerqie Atomique shall be administered an
accordance with the gemeral directives of the Government by a Board whach,
under the chairmansh:p of the Prime Minister or a Minister delegated for
that purpose by the Prime Mimister or, failing this, under the chairman-
ship of the Administrator-General, shall consist of

- The Administrator General,
-~ The Secretary General of the Ministry For Foreign Relataons;
- The Darector General for Energy and Source Materazals;

- The Director of the DElégation Générale for Scientific and
Technical Research,
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- The Director for the Budget,
- The Director-General of the National Scientific Research Centre,
- A public faigure chosen by the Praime Minister,

- Three public figures chosen by the Minister responsible for
national defence,

- Five public figures qualafied by virtue of their experience 1n
the scientific and industrial field, one of whom shall hold the
office of High Comm:ssioner as defined ain Sectien 5 below

The High Commissioner, and the other members of the Board vhe are

not de jure members shall be appointed for three years by Decree of the
Council of Ministers.

The number of members of the Board other than the de jure
members who have exceeded the age of 45 shall be less than four Once that
number 1s reached, the oldest member of the four shall be deemed
automatically to resagn.

Section &4

The Commissariat & l1'Energie Atomique shall be under the overall
management of an Administrator-General, appointed for five years by Decree
of the Council of Ministers.

The duties of the Administrator-General shall terminate at the
latest when the holder of the office has reached the age of 65 {Decree
No. 76-951 of 19 10.76).

Section §

The High Commissioner shall act as scientific and technical
adviser to the Administrator-General.

He may bring his proposals about the general scientific and
technical orientation he considers desirable directly before the Atomic
Energy Committee and the Ministers concerned.

He shall gave his advice on nuclear matters regarding all
questions affecting the safety of persans and property and requiring a
decision by the Administrator-General.

He may be entrusted with various responsabrlities, particularly
in the field of education

He shall be chairman of the Scientific Council] specified 1n
Section 6 below.

Section 6

The function of the Scaientific Louncai) shall be to assist the
High Commissioner i1n the performance of his duties

It shall meet on the request of the High Commissioner and may
formulate desiderata which shall be communicated to the Atomic Energy
Committee and the Minister for Industrial and Scientific Development®

Now Minister of Industry,
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It shall consist of fifteen members at the most, appointed
for three years by virtue of their qualifications by order of the Mipnister
for Industrial and Scientific Development¥®

Section 7 (Decree No 81-789 of 18th August 1981)

The Administrator-General shall present an annual report on
the activity and management of the Commissariat to the Prime Minister, the

Minister for Research and Technology, the Minister of Industry, the
Minister of Defence and the Minister for Economic and Financial Affaairs

Section 8

A Decree of the Consei1l d'ttat based on a repori from the
Minister for Industrial and Scientific Development¥® and the Minister for
Economic and fFinancial Affairs shall lay down the terms of implementation
of this Decree It shall determine in particular the administrative and
financial conditions i1n which the establishment 1s to function and specify
the respective duties of the Administrator-General, the High Commissioner
and the Board

Section 9

The following Decrees are hereby repealed Decree No 51-7 of
1951, Decree No. 546-1281 of 14th December 1954 and Decree No

a7 iy WELIELD R =) am LI YSLUERLAEL A2 4t UL L Te YR

Ir v
- = b
68 25th September 1968

Section 10

The present Decree may only be amended by Decree of the
Conse1l dittat

Section 11

The Praime Minister, the Minister of State responsible for
national defence, the Minister for Foreign Affairs, the Minister for
Economic and Financial Affairs, the Minister of National Education and the
Minister for Industrial and Scientific Development* are hereby charged,
each i1nsofar as he 15 concerned, with the execution of this Decree whach
shall be published i1n the O0fficial Gazette of the French Republac.

¥ Now Minmister of Industry




BIBILJOGRAPLHY

® Federal Republic of Germany

Rechtsfragen der atomaren Entsorgung, Hasso Hofman, Klett-Cotta,
Stuttgart, 1981, 409 pages

The auther investigates the provisions of the German Atomic Energy
Act concerning the treatment of spent nuclear fuels and the intermediate
and fanal disposal of nuclear waste (so-called "Entsorqung", see Nuclear
Law Bulletin Nos 24 and 25} This detailed and well documented study cowvers
a wide range of reflections 1including philosophical approaches He cames to
the conclusion that, 1in part, the German provisions on "Entsorgung" are
not 1n line with the Constitution

Kernkraftwerk und Staatsgrenze (Nuclear Power Plants and National Borders)
by Professor Dr Michael Kloepfer and Dr Chraistian Kohler, Schriften zum
Umwelirecht Band 1, Duncker & Humblot, Berlin, 1981, 213 pages

Work on thais book was commenced following the choice by France of
a site for a nuclear power plant at Cattenom, a few miles only from the
German and Luxembourg borders. In looking, 1n this context, at the question
of the extent to which a State's right to construct a nuclear power plant
near a border with one of 1ts neighbours may be affected, the authors have
considered four aspects 1ssues of public international law, 1ssues of
constitutional law of the Federal Republic of Germany, 1ssues of Furopean
law, and 1ssues of liabil:ity under national (French and German) and
international law

Given the 1nclusion 1n this book of a summary in E£nglish and French
of the various arguments put forward by the authors and 1n vieu of the
relative scarcity of material on this rather delicate subject of the conflict
of sovereagn rights in this field, extracts from this Summary are given
below

srssues of public international law

1 There are no objections under international law to the civil use
of nuclear energy as such The fact that it 1s permissible 1in principle
is presupposed in a large number of agreements under internatianal lav Ffor
this reason and because of the sovereignty of the State in which the
nuclear power plant 1s built (hereinafter referred to as "the constructing
State") there are no objections under international law to nuclear pover
plants situated 1nland in the case of which, even 1f there 1s an accident,
no substantial harmful effects can radiate to territories outside the
constructing State



2 1f, on the other hand, a nuclear power plant 15 likely to cause
nuisance outside the territory of the censtructing State, 1n particular on
the territory of another State (hereinafter referred to as “the affected
State"), objections may arise under international lawv owing to the violation
of the sovereignlty of the affected State Thas applies pramarily to nuclear
pover plants on the frontier or near the frontier In these cases sovereign
rights of the constructing State may conflict with those of the affected
State

3. Such conflicts of soverergn rights are settled according to the
rules of i1nternational law on the relationship between neighbouring States
so as to balance the reciprocal sovereign rights of each State whilst
encroaching on those rights as little as possible In this connexion the
basic rule 1s that no State may on 1ts national terraitory carry out, promote
or tolerate actaivities vhich cause on the territory of a neighbouring State
substantial unusual damage For this reason substantial unuswval damage such
as may, in the normal operation of a nuclear power plant, occur by way of
exception (for example through the overheating of water which crosses the
frontier, thereby causing damage} or in the case of an accadent (for
example radioactive contamination), 1s a breach of international lav and 1in
princlple creates under internaticnal law liability for damages and a duty
to refrain from such activities

4 If substantial unusual damage 1s unlikely i1n the normal operation
af a nuclear power plant, the permissibrlaty under intermational law of
nuclear power plants near the frontier 1s determined, subject to special
agreements under international law, according to whether the risk of any
accidents at a nuclear pover plant near the frontier must be tolerated by
the neighbouring State To declare nuclear power plants near the frontier
to be unlawful 1n general under interpational law as "ultra-hazardous acti-
vities™ 1s 1n principle 1ncompatible both with the internatieonal conviction
that the civil use of nuclear energy is permissible and with State practice.

5 The extent of a risk from nuclear power plants near the frontier
which 1s telerable under i1nternational law 1s determined according to the
internationally recognized standards fwhich have still in the main to he
elabarated) relating to the safety af nuclear power plants {with regard to
technical installations, operation, location and size} Compliance with such
safety standards 1s a prerequis:ite for the international authorization of
the civil use of nuclear energy Binding the construction and operation of
nuclear powver plants near the frontier to 1nternationally recognized and
applied safety standards provides the possibility of balancing the
sovereign rights of each State with as little encroachment on those rights
as posslble as regards the ainterests of the constructing State and the
affected State and, as a uniform craiterion, accords particularly well with
the prainciple of the equality of sovereign States

6 1t 1s 1mpossible to determine tolerable nuilsance and risk, inter
alia,by applying the generally recognized safety standards to nuclear
power plants buirlt near the frontier, without making a distinction 1n more
specific terms according to the circumstances of each i1ndividual case
Important distinquishing criteria are

- any damage in the affected State and the likel:ihood, seriousness
and extent of such damage {(1n this respect the size of the
nuclear power plant 1s very important),

- geographical position (vicinity Lo the frontier, densaty of
population 1in the frontier area of the affected State, river and
wind directions, and so Forth),




- disadvantages Lo the constructing State through possible
restrictions on 1ts nuclear energy plans,

- disadvantages to the affected State through the limitation of 1ts
own nuclear energy plans or other plans for use, having regard to
nuclear energy plants already built in the constructing State

These criteria must be applied according to the principle that
the reciprocal sovereign rights of each 5State should be balanced, vhilst
encraaching on those rights as little as passible

Issues of European Law

16 Under European Community Law, the decision as to the constructiaon
of a nuclear power plant comes within the jurisdictien of the Hember States
In particular, the Community Instaitutions can have no decisive influence
on the choice of the location of the nuclear power plant In this respect
the scope and limits of national freedom of cholce are laid doun by
international law

17 The constructing State must, howvever, under Article 37 of the
Euratom Treaty, inform the Commission of the European Communities of al}
plans for the disposal of radioactive waste so that 1t can be determined
whether the 1mplementation of those plans 1s liable to lead to the
radioactive contamination of the territory of a neighbouring Nember State
The Commission delivers an opinion on thas which 15, 1t 1s true, not
legally binding on the constructing State, but whaich may perhaps have an
indairect i1nfluence on the national decision. If ain fact the constructing
State disregards the warning of possible radioactive contamination of the
territory of the neighbouring State contzined, where appropraiate, 1n the
Community's opinion, 1n reaching a decision on the construction or operation
of the plant 1t takes a considerable risk 1f the effects of the radiocactive
waste from the plant lead to the violation of the basic standards for the
protection of health which are binding throughout the Community, albeit
only i1n the neighbouring State, the constructing Member State may be required
by a legally binding directive from the Commission under the second
paragraph of Article 38 of the Euratom Treaty, to take the necessary measures
to prevent anfringement, 1n pther words, essentially, to adapt the operataion
of the plant accordingly. The combined effect of the preventive, non-
binding measures and the binding directive which must be 1ssued uvhere
appropriate may therefore exert an influence on the national decision-
making process which should not be underestimated

19 To enforce the various duties created by the Euratom Treaty, 1n
particular the duty of information from the constructing State under
Article 37, as well as the duty to implement the basic standards for the
protection of health, and, 1f necessary, to implement the directives under
the secaend paragraph of Article 38, and, finally, the Lommission's duts
to take action under Artaicle 3B, 1t 135 appropriate tpo bring an action before
the Court of Justice of the European Communities In addiation to the
Community Instatutaions, only the Member States as such have the right of
action. This means, in the case of the Federal Republic of Germany, that
neither the lLander i1nvolved nor the local authorities near the border
affected 1n the cases laid down 1n Article 37 and the second paragraph
of Article 38 of the Euratom Treaty nor individuals have a right of action
On the contrary, they should be directed to exert their influence at the
national level on the federal institutions which are entitled to represent
them. Thais applies moreover 1n the same way to all steps connected vith
the protection of the rights under the Treaty, 1in particular to the request
for information as to compliance with the duty of anformation or the




Commission's opinion vnder Article 37, as to the actions of the Commission
within the context of the second paragraph of Article 38, and, where
necessary, as to the measures taken by the addressee in order to comply with
any directaive in accordance with that provision*
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BELGIUM

BILL
ON THIRD PARTY LIABILITY IN THE FIELD OF NUCLEAR ENERGY*
{1981

"’ Part I: APPLICATION OF THE PARIS CONVENTION AND THE BRUSSELS SUPPLEMENTARY

CONVENTION ON THIRD PARTY LIABILITY IN THE FIELD OF NUCLEAR ENERGY

CHAPTER I

General provisions

Section 1

a)

c)

d)

For the purposes of this Act:

the Paris Convention shall denote the Convention an Third Party
Liability in the Field of Nuclear Energy, signed in Paris on
29th July 1960, and the Additional Protocol thereto signed in
Paris on 28th January 1964, which were approved by the Act of
st August 1966,

the supplementary Convention shall denote the Supplementary
Convention to the Paris Convention, signed in Brussels on 3lst
January 1963, and the Additional Protocol thereto signed in
Paris on 28th January 1964, which were approved by the Act of
1st August 1966;

the Minister shall denote the Minister whose responsibilities
include nuclear insurance matters;

nuclear incident, nuclear installation, nuclear fuel, radio-
active products or waste and nuclear substances shall have the
meanings set out in Article 1 of the Paris Convention.

Section 2

1.

The provisions of Part I shall apply to damage caused by a

nuclear incident for which the operator is liable, provided the incident
occurs in the territory of a Contracting State or on or over the high

* Unoffic

ial translation by the Secretariat.
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seas, and that the damage has been suffered in the territory of a
Contracting State or on or over the high seas on board a ship or aircraft
registered in the territory of a Contracting State, or on or over the high
seas by a national of a Contracting State in accordance with Article
2{a){ii){(3) of Supplementary Convention.

2. By Order made in the Council of Ministers the King may direct
Ehat Part 1 of this Act shall apply to damage caused by nuclear incidents
within the meaning of subsection 1 and suffered by the national of a
Contracting State in the territory of a non-Contracting State.

3. For the purposes of this Section, territorial waters shall be
deemed to form part of the national territory.

CHAPTER 11

The nuclear installation and the operator

Section 3

For the purposes of this Act an operator shall be any person
who has in his possession or uses, in a nuclear installation, nuclear fuel,
radioactive products or waste, or who takes charge of nuclear substances
intended for his installation.

Section 4§

For the purposes of this Act, the King may treat as a single
nuclear installation:

i) two or more nuclear installations run by one operator and
located on the same site, together with any other premises on
that site where radicactive material is stored;

ii) one or more non-nuclear installations which are operated
Jointly for a common purpose with a nuclear installation .
located on the same site.

He may, in such cases, fix special conditions to be met by the
operator, in particular with respect to insurance or other financial
security.




CHAPTER 111

Third party liability

Section 5

The operator of a nuclear installation shall be liable for
damage caused by a nuclear incident in accordance with the provisions of
the Paris Convention, of the Supplementary Convention and of this Act.

Section 6

In addition, the operator of a nuclear installation shall be
liable, in accordance with Article 3{(¢)} of the Paris Convention, for any
damage cauvsed or resulting from ionizing radiation emitted by other
radiation sources, other than those mentioned in Article 3(a) of that

. Convention, located in that installation.

Section 7
The operator of a nuclear installation:

i) shall not be liable for damage to the nuclear installation
itself or to any other nuclear installation located on the site,
including those under construction, or for damage to any
property on the site which is being or is to be used in
connection with any such installationg

ii) shall be liable for damage to the means of transport upon
which the nuclear substances were at the time of the nuclear
incident, if he is liable for damage caused during transport
in the cases provided for in Article 4 of the Paris Convention.

The payment of compensation for such damage shall not reduce
the liability of the operator for other damage so as to bring
it below the amount prescribed in Section 8(1) below.

. Section 8
The maximum liability of the operator for damage caused by a
gsingle nuclear incident shall be B. Frs. 3,000 million.

By order made in the Council of Ministers, the King may
increase or reduce this figure, so as to keep its value constant, or
having regard to the capacity and nature of the nuclear installation,
the amounts of materials being transported or any other circumstance
which may affect its wvalue, provided it does not fall below the minimum
amount specified in Article 7(b) of the Paris Convention.




CHAPTER 1V

Cover for third party liability and recognition of the operator

Section 9

The operator of a nuclear installation shall be required, in
accordance with Article 10{(a) of the Paris Convention, to take out and
maintain insurance or other financial security to cover his liability up
to the amount fixed by or pursuant to Section 8 of this Act.

Section 10

Without prejudice to the application of the law and regulations
relating to the protection of the public against the hazards of ionizing
radiation, no operator of a nuclear installation may keep or use any
nuclear fuel, radioactive products or waste or take charge of nuclear .
substances intended for such nuclear installation unless he has been

recognised beforehand as an operator in accordance with this Act and the
rules laid down by the King.

Section 11

The operator shall be recognised as such by the King, upon
supplying proof that, for the purpose of covering his liability, he has
taken out insurance or financial security in accordance with Section 9.

The decree granting recognition may do so for a limited period.

Recognition may be withdrawn if the operator ceases to fulfil
the conditions laid down in Section 9 or if he ceases his activities.

Any decree refusing or withdrawing recogniftion shall state the
grounds therefor.

Any decree granting, refusing or withdrawing recognition shall

be communicated to the operator by the Minister or his representative.

An extract shall be published in the Belgian Official Gazette within thre
months of notification. P.

In the event of recognition being withdrawn, the operator shall
remain bound by the requirements of Section 9 so long as his liability
continues.

Section 12

The Minister may at any time request the operator to provide
evidence that he is complying with the requirements of Section 9.

Section 13

The State shall be liable in accordance with this Act for the
nuclear installations operated by it.
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The obligation to take out insurance under Sectien 9 shall not
apply to the State as operator.

Decisions by the State to operate nuclear installations shall
be mentioned in the Belgian 0Official Gazette.

Section 14

The Minister shall establish and maintain a public register
specifying those nuclear installations whose operators have been recognised
pursuant to Section 11. The register shall comprise a map showing the
location and boundaries of the site of each nuclear installation and,
where appropriate, the boundaries of sites where several nuclear
installations are located. :

Every operator shall be required to inform the Minister, in
accordance with the procedure laid down by the King, of any modificatiens
affecting the installations or their sites,

Third parties shall not be deemed to have notice of the
boundaries of a nuclear installation unless such boundaries appear in the
aforementioned register.

The list of recognised operators shall be published each year in
the Belgian 0Official Gazette.

This Section shall apply mutatis mutandis to any nuclear
installation operated by the State.

CHAPTER ¥

Transport of nuclear substances

Section 15

. Without prejudice to the application of the law and regulations
concerning protection of the public and workers against the dangers of
ionizing radiation:

i) the operator of a nuclear installation shall be liable, in
accordance with Article 4 of the Paris Convention, for the
transport of nuclear substances including storage during
transport;

ii) subject to the agreement of the operater and the Minister, the
operator may be replaced by the carrier for purposes of
liability for damage caused by a nuclear incident occurring-
outside the installation provided the conditions in Section 9
are fulfilled.

In this case, the carrier shall, for nuclear incidents occurring
during the transport of nuclear substances, be regarded as the operator of
a nuclear installation located within Belgian territory.




Section 16

Any carrier of nuclear substances must be in possession of a
certificate issued by or on behalf of the insurer or other financial
quarantor stating that he satisfies the requirements of Section 9. The
certificate must comply with Article 4{(c) of the Paris Convention.

The King shall prescribe the arrangements for implementing this
Section.

Section 17

The King may direct that Section 16 shall not apply to transport
effected exclusively within Belgian territory.

Section 18

In accordance with Article 7(e) of the Paris Convention and
without prejudice to the application of Article 7(f) thereof, the transit
of nuclear substances through Belgian territory shall be subject to the .
foreign operator assuming the same obligations as the operator of a
nuclear installation located in Belgian territory.

CHAPTER VI

Compensation for damage

Section 19

In accordance with Article 7(a) of the Paris Convention, total
compensation payable for damage caused by a nuclear incident shall not
exceed the maximum amount fixed by or pursuant to Section 8 of this Act.

Section 20 .

By way of exception to Section 19 and where the Supplementary
Convention applies, if the damage caused by a nuclear incident exceeds the
amount fixed in accordance with Section 8, compensation in excess of that
amount shall be paid out of public funds allocated for a purpose other
than that of covering the operator's liability in accordance with Section
3(b}(ii) and (iii) and (3)(f) of the Supplementary Convention.

The amounts may be converted into national currency by Royal
Decree.

Section 21

Where total compensation does not exceed the funds available
for this purpose under or pursuant to the Paris Convention, the
Supplementary Convention and Sections 19 and 20 of this Act, compensation
shall be awarded in accordance with the ordinary law.



Where total compensation exceeds or is likely to exceed the
funds referred to in the previous subsection, the King shall determine
criteria for the fair apportionment of the compensation.

Section 22

Beneficlaries under schemes for sickness and disability
insurance or for compensation for industrial accidents and occupational
diseases shall remain subject to the legislation governing such schemes
even in the event of a nuclear incident.

Such beneficiaries shall be entitled to claim compensation
for damage caused by a nuclear incident, in accordance with this Act, the
Paris Convention and the Supplementary Convention, insofar as compensation
therefor is not paid under schemes mentioned in the previous subsection
and insofar as such persons are not prohibited by law from exercising
rights to compensation against a third party responsible for the incident.

The persons or corganisations which, under the schemes referred
to in subsection 1 of this Section, have paid out benefits to the victims
f a nuclear incident, shall, subject to the limits referred to in Sections
19 and 20, be entitled to exercise their rights of action under such schemes
against the operator, his insurer, any other financial guaranter or the
State.

Section 23

Without prejudice to the provisions of Section 20, the State
shall pay compensation for damage not covered by insurance or financial
security up to the maximum amount of the operator's liability. In this
case, the State shall, up to the amount it has paid, acquire by sub-
rogation all the rights and actions of the victims.

Section 24

Action for compensation under this Act must, on pain of
forfeiture, be brought within ten years from the date of the nuclear
incident.

In the case of damage caused by 3 nuclear incident involving
.uclear fuel or radioactive products or wvaste which, at the time of the
incident, were stolen, lost, jettisoned or abandoned and had not been
recovered, rights of action for compensation not exercised within ten years
after the incident shall also be forfeited. However, no action may be
brouyght more than twenty years after the date on which the nuclear fuel or
radioactive products or waste were stolen, lost, jettisoned or abandoned.

The right to claim compensation shall be forfeited three years
after the time when the injured party becomes aware of the damage and the
identity of the operator concerned, or from the time he ought reasonably
to have become aware of these facts, provided that the ten- or twenty-year
periods laid down by this Section shall in no case be exceeded,

Special legal provisions shall remain fully applicable.




Section 25

When the nuclear incident or the damage is wilfully caused by
the victim, the court may reduce the compensation by a fair amount.

CHAPTER VII

Rights of recourse

Section 26

1. The insurer or person providing financial security shall be
entitiled by subrogation to exercise the right of recourse of the operator
under Article 6(f) of the Paris Convention. The Belgian State shall be .
entitled by subrogation to exercise the same right insofar as, pursuant to
Section 23, it has paid compensation for the damage in place of the

operator.

2. Where payments have been made pursuant to Section 20 from
public funds allocated by the Belgian State or cother Contracting States,
the Belgian State shall be entitled by subrogation to a right of recourse
in its own behalf against persons against whom such proceedings may be
brought, pursuant to Article 6(f) of the Paris Convention.

3. If pursuant to Section 20 of this Act payments have been made
from public funds sllocated by the Belgian State or by other Contracting
Parties, then, having regard to Article 10(c) of the Supplementary
Convention, the Belgian State and other Contracting States shall, pursuant
to Article 5(b) of the Supplementary Convention, have a right of recourse
against the operator for the recovery of the public funds allocated,
provided the damage for which the payments have been made was caused by a
nuclear incident attributable to the manifest gross negligence of the
operator. The right of recourse shall be restricted to an amount equal

to the public funds that may be allocated under Article 3(b}{(ii) and
3(f)(ii) of the Supplementary Convention. However, the King may fix a
different amount having regard to the maximum cover likely to be obtained
by the operator on reasonable terms on the insurance market. .

Section 27

Legal proceedings based on the Paris Convention, the Supplemen-
tary Convention and this Act shall, at first instance, be brought before
the Brussels Court of First Instance, sitting as a civil court.

Section 28

The victim of damage resulting from a nuclear incident shall
have a direct right of action against the insurer or other financial
guarantor, and in the case referred to in Section 23, against the State.
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Section 29

1. The State may intervene in any proceedings based on the
provisions of the Paris Convention, the Supplementary Convention and this
Act.

If the State has not intervened, the claimant must summon it to
take part before the close of the hearing.

2. A judgment delivered in a case arising from damage caused by a
nuclear incident cannot be appealed against by the operator, the victim or
claimants to the victim's rights, the insurer or other financial

guarantor unless they have appeared before the court or have been summoned
to do so.

Nevertheless, a judgment delivered in a case between a victim
and the operator shall be enforceable against the insurer or other financial
guarantor if it is established that the insurer or guarantor was in fact
in control of the proceedings.

. The insurer or other financial guarantor shall be entitled teo
join the operator in any proceedings brought against them by the victim.

Section 30

The King shall supervise the payment of compensation by the
insurers or other financial guarantors. He shall also determine the
conditions under which those entitled to compensation pursuant to the
Paris Convention, the Supplementary Convention or this Act may obtain
information concerning insurance policies or contracts fer financial
security.

Section 31

For the purposes of paying compensation under Section 20 or 23,
the King may set up an administrative or legal conciliation procedure which,
in any case, must precede any hearing before the court.

.Part II: ADDITIONAL MEASURES

Section 32
y In the event of transit of nuclear substances through Belgium,
including storage, the carrier shall be held liable for any damage
suffered on Belgian territory as a result of any nuclear incident
involving such substances, and in relation to which the Paris Convention
makes no arrangements for compensation,

The King may make appropriate rules to make the provisions of

Part I partly or wholly applicable to the carrier mentionmed in the
preceding subsection.
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Section 33

Where sources of ionizing radiation not covered by the Paris
Convention are kept or used in a nuclear installation in a category speci-
fied by the King, the operator shall be liable for damage caused in
Belgium as a result of the radioactive properties alone or in combination
with other toxic or harmful properties of the ionizing radiation sources.

The King may make appropriate rules to make the provisions of
Part I partly or wholly applicable to the operator referred to in the pre-
ceding subsection.

Section 34

for damage suffered in Belgium, the King shall determine the
manner whereby the State shall bear that portion of the compensation which
exceeds the maximum amount fixed by Section 8, where Section 32 or Section
33 of this Act is applied, or where the provisions for compensation in the
Supplementary Conventicen do not apply even though liability has been
established in accordance with Part I and the Paris Convention.

Section 35

Breaches of Section 9, 10, 14(2) and 16 and of the decrees
implementing Sections 32 and 33 shall be punishable by imprisonment for a
period of 3 months te 5 years and by a fine of B.Frs. 1000 to
B.Frs. 50,000 or by one of these penalties.

The provisions of Book I of the Penal Code, including Chapter VII
and section 85, shall apply to such offences.

Without prejudice to the powers of officers of the criminal
investigation department and on the proposal of the Ministers responsible
either for insurance, the protection of the public and workers against the
hazards of ionizing radiation or for nuclear safety, the King shall
designate the officials and agents of the State entitled to investigate
and, by means of the official record deemed correct in the absence of
contrary evidence, report the offences referred to in the first subsection
of this Section.

Section 36 .

The Act of 18th July 1966 on third party liability in the field
of nuclear energy, centaining certain provisions for the immediate

application of the Paris Convention and its Additional Protocol, is hereby
repealed.

Section 37

Operators who have been recognised as such under the Act of 18th
July 1966 shall continue to benefit from such recognition provided they
adjust the insurance or other financial guarantee covering their liability
to the provisions of this Act within ninety days of its publication.
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