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The Orgamisation for Economc Co-operation and Development (OECD) was set up un
der a Convention signed in Pans on 14th December, 1960, which provides that the OECD
shall promote policies designed

— o0 achieve the highest sustamable economic growth and employment and a nsing

standard of Iiving iIn Member countries, while mamtaiming financtal stability, and
thus to contnbute to the development of the worid economy,

— to contnbute to sound economic expansion in Member as well as non-member

countries 1n the process of economic development,

—  to contribute to the expansion of world trade on a mululateral non discnminatory

basis in accordance with international obligations

The Members of OECD are Austraha, Austna, Belgium, Canada, Denmark, Finland
France, the Federal Republic of Germany, Greece, Iceland, Ireland, ltaly Japan, Luxem
bourg, the Netherlands, New Zealand, Norway, Portugal, Spain, Sweden, Switzerland,
Turkey, the Unmited Kingdom and the United States

The OECD Nuclear Energy Agency (NEA) was established on 20th Apnil 1972, replac-
ing OECD’s European Nuclear Energy Agency (ENEA) on the adhesion of Japan as a full
Member

NEA now groups all the European Member couniries of OECD and Austraia, Canada,
Japan, and the United States The Commussion of the European Communities takes part in
the work of the Agency

The primary objectives of NEA are to promote co-operation between its Member
governmenis on the sqfety and regulatory aspects of nuclear development, and on assessing
the future role of nuclear energy as a contnibutor to economic progress

This is achieved by

—  encouraging harmomisation of governments' regulatory policies and practices n

the nuclear field, with particular reference to the sgfety of nuclear installations,
protection of man against tomising radiation and preservation of the emvironment,
radioactive waste managemen!, and nuclear third party hability and insurance,

—  keeping under review the techmical and economic characteristics of nuclear power

growth and of the nuclear fuel cycle, and assessing demand and supply for the
different phases of the nuclear fuel cycle and the potential future contribution of
nuclear power to overall energy demand,

—  developing exchanges of scientific and techmeal information on nuclear energy,

particularly through participation in common services,

—  setung up international research and development programmes and undertakings

Jountly orgamsed and operated by OECD countries

In these and related tasks, NEA works in close collaboration with the International
Atomic Energy Agency in Vienna, with which it has concluded a Co-operation Agreement, as
well as with other internanonal orgamsations in the nuclear field

LEGAL NOTICE

The Orgamisation for Economic Co-operation and Development assumes no habiity
concerming information published n this Bulletin.

© OECD, 1980
Quenes concerning permusstons or translation nights should be addressed to
Darector of Information, OECD
2, rue Andre-Pascal, 75775 PARIS CEDEX 16, France



FOREWORD

The readership of the Nuclear Law Bulletin continues to expand
with each issue, and it 1s now distributed all over the world. The
volume of information treated has also increased in parallel and, so as
to facilitate research and consultation of the analyses and texts pub-
lished in the Bulletin since 1ts inception, a new Index has been prepared
which coverc the first twenty-five issues.

The NEA Secretariat wishes to take this opportunaty to thank
all those whose kind assistance has enabled us to publish this Bulletin,
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LLEGISLLATIVE AND
REGUILATORY

ACTIVITIES

e Australia

ENVIRONMENTAL, PROTECTION

The Nuclear Activities Regulation Act, 1978 (Western Australia)

Act No. 104 of 30th November 41978 provides for the regulation
and control of nuclear activities as well as for the formulation and
adoption of codes of practice governing these activities. This Act was
made 1n implementation of the Environment Protection (Nuclear Codes) Act
1978 (see Nuclear Law Bulletin No. 23), the purpose of which 1s to make
provision for protecting the health and safety of the population and the
environment against the possible harmful effects of nuclear activities.

e Brazil

REGIME OF NUCLEAR INSTALLATIONS

1979 Resolution of the National Nuclear Energy Commission establishing
general criteria for nuclear fuel reprocessing plant projects

Resolution No. 3-A/79 of 23rd January 1979 was made by the
Naticonal Nuclear Energy Commission in accordance with i1ts powers under
Act No. 6.189 of 16th December 1974 (see Nuclear Law Bulletin No. 23),
and published in the O0fficial Gazette of June 1979, Section I, Part II.
The Resolution lays down the general technical safety criteria to be
complied with in the planning, construction, operation and decommission-

ing of nuclear fuel reprocessing plants, in accordance with the regula-
tion 1n force.



1979 Resolution of the National Nuclear Energy Commission on the
ice

licensing of nuclear reactor operators

Resolution No. 12/79 of 26th September 1979 was made by the
National Nuclear Energy Commission in accordance with 1ts powers under
Act No. 6,189 mentioned above, and published in the Official Gazette of
October 1979, Section I, Part II. The purpose of the Resolution 1s to
lay down the licensing requirements for technicians in charge of reactor
operations and control of equipment connected with nuclear reactors
licensed 1n accordance with the regulations in force.

REGIME OF NUCLEAR INSTALLATIONS

AECB 1980 Policy on public access to licensing information

The Atomic Energy Control Board of Canada (AECB) implemented

on 1st Mav 1080 a2 new molaicy on nuhlae aceess o information relating o
on 5T May 1UCL a new pOoLilICcy Oon PUunRLilC acesSs Lo 1niormatlion relating

the nuclear licensing process. According to this policy, AECB will make
available for examination by the public all licences and approvals issued
pursuant to the Atomic Energy Control Regulations and all related docu-
ments. The Board will also provide information on any action 1t takes to
revoke or suspend any licence or approval, a summary of any hearing held,
and 1ts final reasoned decision.

Any notice of intent fto establish an uranium or thorium mine,
a nuclear reactor, a spent fuel reprocessing plant, an uranium enrichment

plant or a heavy water plant will be communicated to the public, as will
wraitten renorts submitted by AECB licencees concerning any occurrence,

If the AECB considers that there 1s an actual S;’§S%Ent1a1 existence of
a hazard to the public or the environment in activities within i1ts areas

of responsibility, the public will be i1nformed accordingly.

Information on certain activities 1s exempted from disclosure
according to this policy on the basis of a number of criteria, in parti-
cular, information to be treated confidentially pursuant to international
commitments, or that which, 1f disclosed, might Jeopardize security pre-
cautions and finally, commercial or proprietary information,




o Denmark

RADIATION PROTECTION

Orders of 1977 and 1978 made 1in impelementation of Order No. 56 of
17th February 1977 on the use of X-ray installations etc.

This Order on dental X-ray equipment for intraoral radiography
(published in the Danish Official Gazette of 29th September 1977) was
made by the National Health Service under Order No. 56 mentioned above
(see Nuclear Law Bulletin No. 22). It applies to equipment not exceeding
70 KV and deals with the radiation protection of patients, guidelines for
the medical personnel concerned, notification and approval procedures,
the technical specifications to be complied with and the different
responsibilities of those concerned. The Order also makes provision for
inspection of such equipmert by the National Health Service.

This Order on X-ray equipment for educational purposes {(publi-
shed 1in the Danish Official Gazette of 28th February 1978) was made by
the National Health Service and lays down the measures to be complied
with when using such equipment.

Tnis Order on medical equipment for superficial radictherapy
{published in the Danish Official Gazette of 28th February 1978) was
made by the National Health Service. It applies to equipment using
voltages not exceeding 50 kV and deals with the radiation protection of
patients, dose measurement of the equipment, notificat:ion and approval
procedures, the technical specifications to be complied with and the
different responsibilities of those concerned. The Order also prescribes
that the equipment must be i1nspected annually by an undertaking licensed
by the National Health Service; provision 1s also made for inspectior by
the latter at least once every five years.,

This Order on medical equipment for deep radiotherapy (publi-
shed 1n the Danish Official Gazette of 28th February 1978) was made by
the National Health Service and applies to equipment using vecltages
between 50 and 400 kV. It contains provisions similar to those of Order
No. 59 described above.



Act of 25th February 1976 on Electricity Supply

Act No. 54 on Electraicaity Supply provides the basic framework
for electricaity supply from all sources of energy, including nuclear
energy. It lays down that all electricity generating plants must be
planned with regard to the total power production network in Denmark,
Under the Act, nuclear power plants are subject to prior authorisation
by the Mlnlster of Energy with the concurrence of the Energy Policy

1 1

Committee namely after mnar amantary agrnnroava’l
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REGIME OF RADIOACTIVE MATERTALS

Regulations of 7th July 1978 on radicactive medical products

The above Regulations of 7th July 1978 were published ain the
Danish Official Gazette No. 356 on the same date. They lay down the

licensing svstem for radioactive medical nroducts and list in Annex the

whllsllly =y L0 el ab e VE wRTlaa b MARN M Al

radlonuclldes contained in medical products subject to licensing by the
appropriate authorities, namely the National Health Service,

Circular of 16th June 1976 on the transport of radiocactive materials

This Circular was i1ssued by the State Institute of Radiation
Hygiene under the Order of 20th November 1975 on the Safe Use of
Radioactive Substances (see Nuclear Law Bulletin No. 17).

The Circular lays down the licensing requirements for the
transport of radiocactive materials and specifies that licences for such
transport must be obtained from the National Health Service, 1in praciice
the Institute which 1s the competent authority for all questions involv-
ing radiocactive materials,

e France

ORGANISATION AND STRUCTURE

Decree of 3rd April 1980 relating to study and research in thermonuclear

fusicn by inertial confinement

Decree No, 80-247 of 3rd April 1980 (Official Gazette of
6th April 1980) lays down the procedure to be followed by institutes
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or persons engaging in study and research in thermonuclear fusion by
inertial confinement. The purpose of the Decree 1s to put these activi-
ties under State control so as to ensure that any information, documents
or processes resulting therefrom are not used in a manner harmful to tne
national securaty.

Activities in this field are subject to prior notificaticn to
the General Secretariat for National Defence. Such studies and research
which benefit from State support or financing may only be undertaken
following prior authorisation by the Prime Minister.

To this effect, the Decree provides for the setting up of a
Committee responsible for controlling such activities. This Committee
1s charged with preparing administrative decisions relating to the con-
trol of study and research in thermonuclear fusion by inertial confine-
ment, and advises the Prime Minister concerning the prior authorisation
required under the Decree,

The provisions of this Decree do not apply to the work connec-
ted with the uses of atomic energy in relation to nat:ional defence
carried out by the Atomic Energy Commission (CEA).

REGIME OF RADIQACTIVE MATERTALS

Decree of 11th March 1980 on mining rights

Decree No, 80-204 (published in the Official Gazette of 16th
March 1980) repeals a Decree of 29th October 1970 on the same subject. How-
ever, 1t does not amend the Mining Code presently in force, which con-
tains provisions of substance governing mining research and exploitation.

In connection with substances of use for atomic energy, any
projects for taking out, modifying or suppressing mining rights must, as
in the past, be submitted to the Committee for Atomic Energy before tne
file 1s forwarded to the General Council for Mines, It 1s now laid dowr
that the Committee for Atomic Energy must take 1ts decision within one
month. The previous text contained no provision concerning a time-lirit
in this respect.

ENVIRONMENTAL PROTECTION

National regulations relating to radicactive waste*

T. Regulations spzcified to radioactive waste

—— e W o . ot A A oy = . B o o e o e i Y - — —

French regulations specific to radiocactive waste are still in
their infancy. Reference may be made to-

{a) Regulations governing installations classified for ihe purposes
of environmerital protection

Iters Nos. 385 ter (transformation and conditionaing of radio-
active substances) and 385 quinquies (depositing or storing radioca.tive

* The term "radiocactive waste" 1s used in a narrow sense, l,e, 50li1d or
solirdified waste and therefore does not apply to liquid or gasecus
effluents released to the envirorment after treatment, or stored for an
interim peraiod.
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substances) 1n the list of establishments classified for the purposes of
environmental protection (Act of 19th July, 1976, see Nuclear Law Bulletin
No. 18) can be applied to radiocactive wastes, but in their case the stan-
dard Prefectoral Orders concerning installations to be declared merely
stipulate that,

"radioactive residues shall be stored in conditions of absolute
safety" and that "receptacles containing ..... residues shall
be marked on the outside, 1n very legible, indelible and fire-
resistant characters, with the names of the products in them,
the date of storage and the activity in curies on that date",

(b) Regulations governing large nuclear installations

Section 2 of Decree No., 63%-1228 of 11th December 1963 includes
under large nuclear installations requiring authorisation-

- plants for ..... transforming radiocactive substances (includang
radioactive waste processing plants), and

- 1nstallations for storing or depositing radiocactive substances
{1including waste).

The follewing enabling Decrees were 1ssued 1n implementation of
this provisaion:

- Decree of 19th June, 1969 - storage at La Hague

-~ Decree of 14th June, 1971 - storage at Saclay, Fontenay-aux-
Roses and Saint-Laurent-des-Eaux

- Decree of 20th December, 1972 - storage at Grenoble

-~ Decree of 9th August, 1978 - construction of a facilaty for
pre-tgeatlng highly enriched uranium wastes at Romans (FBFC
plant).

(c) Control of pollution of the sea

Act No. 64-1245 of 16th December, 1964 prohibits the sea dump-
ing of radioactive waste without Prefectoral authority. It i1s of course
applicable only withain territorial waters.

In addaition the Order of 19th April, 1972 instructs the
Ministry of Industry to ensure the necessary co-ordination, in 1l:aison
with the Ministries of Defence, of the Environment and the Quality of
Life, of the Interior and of Agriculture, for taking and analysing
samples of water in order to look for radiocactive waste from nuclear
plants in the context of detecting radiocactive pollution.

In fact the aim here seems rather to be to monitor the efflu-
ents from these plants,

{(d) Protection of workers

In Decree No. 67-228 of 15th March, 1967 only one Section
deals with waste, namely Section 49, according to which "radioactive
waste or residues shall be collected in special containers for treatment
and disposal",

Section 50 adds that only paper handkerchiefs (supplied by the

employer) are allowed i1nside premises where unsealed sources of radio-
active substances are prepared or utilised. These handkerchiefs are
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placed after use or at the end of each work shift in a suitable recept-
acle kept for that purpose at the place of work. This receptacle must
be emptied daily and the handkerchiefs must be regarded as radiocactive
waste.

Decree No. 75-306 of 28th April 1975 concerning the protecticn
of workers 1in large nuclear installations merely requires overall
accounts to be kept for radicactive waste (Section 10). These accounts
must be made available for inspection by officers of the Central Service
for Protection against Ionizing Radiation (SCPRI).

In addition, Section 40 of this Decree provides that Orders
may be 1ssued prescribing technical measures in connection with the nove-
ment and provisional storage of solid radicactive waste and the sites
for storing 1t.

Sc far the only Order issued under this Section 1s the Order of
11th October 1977 prescribing variocus general safety measures for radio-
active waste. Section 3 of the Order requires the containers for collect-
ing solid waste and the sacks for transporting contaminated clothing to
be handled and marked conspicuously so as to limit the exposure of

workers.

The works manager must take all necessary steps to group
together the waste according to i1its nature and activity and must keep a
record for the SCPRI.

(e) Disposal of waste from industrial establishments and hospitals

A notice published in the French Official Gazette of 6th June
1970 contained recommendations for users of various radioisotopes concern-
1ng disposal of radicactive waste 1n unsealed sources. These recommenaca-
tions do not have mandatory force.

(f) Role of the Secretary-General of the Interministerial Comm:ttee
for Nuclear Safety

According to Decree No. 75-713 of 4th August 1975 (see Nuclear
Law Bulletin No. 16), the Secretary-General of the Interministerizl
Committee for Nuclear Safety 1s responsible for the control and safety
of waste during i1ts production, storage and transport with a view to
protecting public health,

(g) Role of the National Radioactive Waste Management Agency
(ANDRA)

This Agency was set up within the Commissariat & 1'Energie
Atomigque by an Order of 7th November 1979 for long-term radiocactive
waste management in line with the general policy laid down by the
Government, 1.e. 1n fact (as we have just seen) by the Secretary-Generzl
of the Interministerial Committee for Nuclear Safety (see Nuclear Law
Bulletin No. 24).

2. Additional regulations of a general nature

(a) Basically these regulations are a result of Act No 75-633 of
15th July 1975 on waste disposal and recovery of materials, and of 1ts
implementing Decrees. They are therefore recent regulations and are
still very incomplete.
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The Act includes the following provisions:

- Section 8 requires enterprises producing, importing, transport-
ing or disposing of waste liable to cause disutilities to pro-
vide the Government with full particulars concerning the origan,
nature, characteristics, quantities, destination and method of
disposing of the waste they produce, pass on to third parties
or for which they assume responsibility. For example, these
enterprises may be required to keep a register, make periodical
returns or, as regards the transport of waste, make out a
declaration of loading (Decree No. 77-974 of 19th August 1977).

These rules are applicable to waste containing radicactive
substances,

- Section 9 of the Act authorises the Government to regulate the
conditions for carrying out these activities and make the
operation of processing plants subject to a licensing procedure,
This procedure already exists for large nuclear installations.

- Section 24 prescribes a number of penalties and Section 26
lists the officials authoraised to report offences,

{(b) Protection of underground waters

France already has a large body of regulations for protecting
the quality and quantity of underground waters, especially those used
for human consumption,

As the construction and subsequent management of an underground
dump of radioactive or other waste may have a direct or aindirect influ-
ence on the quality and quantity of underground water resources, some
regulations are intended to control the dumping of any kind of polluting
matter underground. The followang may be mentioned:

-  Section 40 of Act No. 64-1245 of 16th December, 1964
- Decrees Nos. 73-218 and 219 of 23rd February, 1973
- Section 8 of the Order of 20th November, 1979
-  the Circular of 2nd September, 1973
- the Caircular of 14th January, 1977.
(c) Exploitation of the contenental shelf
If dumping of radioactive waste in the sea bed 1s engineered
1t must not hinder the explortationof natural resources in the continen-
tal shelf, which 1s regulated by the Geneva Convention of 29th Apral,
1968 and by Act No, 68-1181 of 30th December, 1968,
The exploitation of natural reso rces under the sea is
governed by the Mining Code, or where appropriate by Act No. 76-646 of
16th July, 1976 relating to prospection, exploration and exploitation

of mineral substances outside the scope of Section 2 of the Minaing Code
and present in the terraitorial sea bed.
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(d) Application of mining regulations

Mining regulations are not normally applicable to the creation
of a facility for radiocactive waste disposal in deep geological forma-
tions, because this uperation has no connection with exploration and
explaoitation of mineral or fossil substances.

However, some provisions of the Mining Code have a very wide
scope, such as Section 131 of the Code, which requires that any person
making a boring, constructing a facility underground or excavating, for
whatever purpose, should notify the Interdepartment Director of Industry
accordingly, The same applies to surveys for taking geophysical measure-
mer:ts and to geochemical prospecting (Section 133 of the Mining Code).

Any information of any kind cobtained in the course of such work
must be reported to the Government {Sections 132 and 134),

3. Principal competent authorities

—— o T ot i s 2 iy e Wi i S i s s . S s A A Y. P e s .

Apart from the Secretaries-General of the Interministerizl
Committee for Nuclear Safety and of the ANDRA already mentioned, numerous

central or local authorities are i1nvolved in the problem of radioactive
waste management,

First, the following authorities, in addition to those of the
Commissariat 3 1'Emerglre Atomrque and 1ts subsidiary companies, play a
direct part in the management of ANDRA:

- for the Ministry of Industry: the Director-General of Energy
and Raw Materials and the Director-Ceneral of Electricité de
France;

- for the Ministry of Health: a representative cf the hospitals
whaich produce waste;

- for the Ministry of the Environment and the Quality of Life-
the Director of the National Agency for Waste Recovery and
Disposal.

(a) At governmental level
The following Ministers are directly concerned:

- the Minister of the Environment and the Quality of Life,

-~ the Minister of Industry;

- the Minister of the Interior;

- the Minister of Healthj

- the Minister of Transport;

- the Minister of Agricultures;

- the Minister of the Budget;

- the Minister of Justice,
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Consequently there i1s a need for co-ordinatin

in fact theré a;e several of these:

o
=
o
=
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=
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=
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- the Prime Minister hamself, with the support of the Inter-
ministerial Committee for the Qualaty of Life (Decree No,
78~243 of 6th March, 1978);

- the Minister of the Environment and the Quality of Life
(Decree No, 75-310 of 23rd April, 1975);

In addition, each Minister i1s of course assisted not only by
the official departments under him, but also by various advisory committ-
ees and specialised public establishments. For example:

= the Minmister of Industiry is assisted by the Directorate of
Industrial Qualaty and Safety (which controls the Central
Service for the Safety of Nuclear Installations - SCSIN), by
the General Council for Mines, by the Interdepartment
Directorates for Industry and by the Committee for the Safety
of Underground Storage (Order of 26th June, 1979). Mention
may also be made of the Commission on Standards and of the
Innovation and Technology Board;

- the Minister of Health 1s assisted by the SCPRI, the High
Council for Public Health and the Departmental Health Councils,
U | e b Bl Vi mannT T s nannd o Lo T nT Al [§- N
do WEll 4do WYy LT grilclial Vil couebulaune 1Vl lIcal Ll |\ ouy=

directorate for prevention and detection operations);

- mman

- the Minister of the Environment and the Quality of Life 1s
assisted by the National Agency for Waste Recovery andand
Dasposal, the Interministerial Co-ordinating Committee for
Waste Disposal, the High Committee for the Environment, the
National Council for the Protection of Nature, the Central
Board for Natural Sites and Landscapes, and so on.

The administrative departments under him include the
Dairectorate for the Prevention of Pollution +he TMroctarats af Town

a2
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Planning and Landscapes, the Agency for the Quality of Life, the
Dairectorate for Economic and International Affairs, the Department of Study
and Research, and so on.

In addition, a Secretary of State with special responsibilzity
for environmental questions has been attached to the Minister,

Other public establishments, whether autonomous or attached to
the Prime Minister are also concerned with the question, in particular
the Agency responsible for town and regional planning (which now controls
the Dairectorate for the protection of coastal and lacustrian areas) and

the General Planning Commission,
(b) At "départemernt” or local level
Clearly, officials at "département" level (Prefect and Genera}
Counsellor) and those at communal level (Mayor and Municipal Counsellor)

who are concerned by the siting of a facility for radicactive waste
treatment or storage cannot be excluded from this last,
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In addition, when several communes are concerned at the same
time, the Act of 15th July, 1975, provides that they may set up inter-
communal groups: lnter—-communal consultations and conferences, commune
and district unions, Joint unions etc. (see Commune Code, book I,
chapter VI). Regional public establishments may also be set up.

{(c) Representatives of the public

Provision 1s generally made for representatives of the public
in co-ordinating bodies.

- specialists {(on a personal basis);
- assoclations for protection of the environment,

- 1ndustrial and agricultural organisations (waste-producing
activities);

- organisations specialising in elimination and recovery.

® Federal Republic of Germany

RADIATION PROTECTION

1979 Ordinance to amend the Second and the Third Ordinances on the
adjustment of apparatus for measurements

The Ordinance of 21st December 1979 (Bundesgesetzblatt 1979,
I, p.2347) prescribes that certain types of radiation measurement sys-
tems and dosemeters must be modified.

TRANSPORT OF RADIOACTIVE MATERIALS

1979 Ordinance on the transport of dangerous goods by rail

The Ordinance of 23rd August 1979 on the transport of dangerous
goods by rail (Bundesgesetzblatt 1979, I, p.1502) provides for new regu-
lations on the carriage of such goods, including radicactive substances.
It came into force on 1st September 1979.

1979 Ordinance on the transport of dangerocus goods by road

The Ordinance of 23rd August 1979 on the transport of dangerous
goods by road (Bundesgesetzblatt 1979, I, p.1509) provides for new regu-
lations on the carriage of such goods, including radioactive substances
This Ordinance, which came into force on 1st September 1979, repealed a
similar Ordinance of 28th September 1976 and amended Section 9 of the
Radiation Protection Ordinance of 13th October 1976 (see Nuclear Law
Bulletin Nos. 16, 18 and 19).
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1979 Ordinance to amend the Regulations on the transport of dangerous
goods on the Rhine (ADNR)

The 1971 Regulations on the transport of dangerous goods on the
Rhine (see Nuclear Law Bulletin No. 9) were amended by the Third ADNR
Amendment Ordinance of 18th July 1979 (Bundesgesetzblatt 1979, I, p.1119).

ENVIRONMENTAL PROTECTION

Waste management and reprocessaing of nuclear fuels from nuclear power
plants (Entsorgung)

The Federal Minister of the Interior has published "Principles
on precautions for waste management and reprocessing of nuclear fuels
from nuclear power plants" (Bundesanzeiger No. 58, 22nd March 1980, p.2).
In order to implement the Resolution of the Heads of Government of the
Bund and the Lander concerning the "Entsorgung" of Nuclear Power Plants
of 28th September 1979 (see Nuclear Law Bulletin No. 24), the Joint
Committee of the Bund and the Lander on Nuclear Energy agreed on these
new Principles on 29th February 1980. The Prainciples are not mandatory
for the operators of nuclear power plants directly, but are binding
directives for the licensing authorities in the framework of the licen-
sing procedure. Though the "Entsorgungsvorsorge® i1s not a formal pre-
requisite for a nuclear plant licence, the Principles are nevertheless,
de facto, of decisive importance for the granting of a licence,

Act of 28tr harck 1980 concerning criminal acts against the environment

As already announced in Nuclear Law Bulletin No. 23, a Ball
concerning criminal &-ts against the environment was submitted to the
Federal Parliament., On 28th March 1980, 1t adopted the 18th Act Amendang
the Penal Code — Act on the combating of criminal acts against the
environment {Achtzehntes Strafrechtsanderungsgesetz - Gesetz zur
Bekampfung der Umweltkraiminalitat). The Act was published in the
Federal Gazette (Bundesgesetzblatt), Part I, p.373, of 3rd April 1980,
1t will enter into force on 1st July 1980.

It 1s the purpose of the Act to improve environmental protec-
tion by deleting penal provisions (except statutory offences) from
various Acts applicable in this field and integrating them into the Penal
Code (Strafgesetzbuch). In addition, certain of these provisions were
modified and new ones added.

As regards the Atomic Energy Act (reproduced in the Supplements
to Nuclear Law Bulletin Nos. 15 and 18), the penal provisions of Sections
40 to 44, 51 and 52 were already repealed in 1974 and mostly incorporated
in the Penal Code (Sections 310b to 311c). The new Act of 28th March
1980 repeals Sections 45, 47, 48 and 50 and amends Sections 46 and 49.
Chapter V of the Atomic Energy Act now reads as follows

* "Entsorgung" means the adeguate and safe transfer of all irradiated
fuel elements resulting from the entire operation of the installation
to a storage installation suitable for that purpose,with the aim of
utilising such fuel elements by reprocessing them or by conditioning
them for disposal without reprocessing, as well as the treatment and
disposal of radicactive wastes produced by such operaticns,
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- A new No. 2 has been added to sub-section 1 of Section 46
(Statutory Offences):

2. "constructs installations for the protection or treatment or
Tission of nuclear fuel or IOr_ the reprocessing of irradiated
nuclear fuel, without having obtained_the_ licence reguired
under Section 7, sub—section 1 or 5,"

- Nos. 2, 3 and 4 of sub-section 1 of Section 46 have been
respectively renumbered 3, 4 and 5

- Sub-section (2) of Section 46 has been amended as follows

(2) "The statutory offence shall be punishable with a fine of up to
DM one hundred thousand in the cases given in 1_to 4 in no. 5
of sub-section 1.7

- Section 49 (Confiscation) has been amended as follows
"Where an offence punishable under Section 46, sub-section 1

nos. 1 to 4, has been commitfed wilfully, objects may be
contliscated which

1. relate to the offence or

2. were used or intended for the preparation or commission

o [taly

ORGANISATION AND STRUCTURE

Decree of 19th April 1979 setting up an Interministerial Committee on
physical protection of nuclear material

This Decree by the Ministry of Industry, Commerce and Crafts
sets up an Interministerial Advisory Committee on the physical protec-
tion of nuclear material for a period of four years: 1st Aprail 1979 to
31st March 1983.

Since 1976, the Ministry had recommended that nuclear operators
should adopt physical protection measures 1n accordance with the
International Atomic Energy Agency's (IAEA) recommendations on physical
protection of nuclear material contained in document INFCIRC 225/Rev.’
Accordingly, the Committee's tasks are to set the criteria required for
the physical protection of nuclear materials and plants against criminal
acts; and also to examine and advise on any defense plans with thas
object, prepared by nuclear operators for their own installations and
materials.
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1980_Amendments to the 1957 Law on Prevention of Radiation Hazards

On 25th April 1980 the Diet (Parliament) approved a series of
amendments to Law No. 167 of 10th June 1957 on Prevention of Radiation
Hazards due to Radioisotopes, etc. This Law concerns the processing,
sale and disposal of radiroisotopes and radiation-generating apparatus.

The amendments cover, inter alia, the aintroduction of a system
for approval and inspection of radiocisotopic equipment, mandatory train-
ing courses for senior technical personnel and the setting up of a body
to conduct the courses.

The Law was also amended To enable compliance at domestic level
of the provisions concerning radioactive waste disposal laid down by the
London Convention on the Prevention of Marine Peollution by Dumpaing of
Wastes and other matter approved by the Diet.

REGIME OF NUCLEAR INSTALLATIONS

1980 Amendment of the 1957 Regulation Law

On 25th Apral 1980 the Diet also approved the amendment of
Law No. 166 of 10th June 1957 for the Regulation of Nuclear Source
Materials, Nuclear Fuel Material and Reactors, the so-called Regulation
Law (see Nuclear Law Bulletin No. 24).

The Law was amended to take account of adoption by Japan of the
London Convention {see above). The amendments concern in particular the
special permits operators must obtain from the authorities to enable
them to dump certain radioactive wastes into the sea.
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e Norway

RADIATION PROTECTION

1979 Royal Decree concerning the gualifications reguired to use X-ray
devices for medical purposes

The Royal Decree of 2nd November 1979 lays down regulations
which prescribe the qualifications needed to use X-ray devices for
medical purposes. The State Institute of Radiation Hygiene 1s the compe-
tent authority under the Decree. These regulations were made pursuant to
Act No. 1 of 18th June 1938 on the use of X-rays and radium and entered
into force on 1st January 1980.

e Spain

ORGANISATION AND STRUCTURE

Royal Decree of 7th December 1979 on the reorganisation of activit:ies
in the nuclear fuel cycle

Within the framework of the national energy plan, and for the
purpose of ensuring the supply of uranium for nuclear power plants in
Spain, Royal Decree No. 2967 of 7th December 1979 (0fficial Gazette
No. 12 of 14th January 1980), reorganises and develops the duties and
responsibilities of the National Uranium Undertaking (ENUSA) set up b
Decree No. 3322 of 23rd December 1971 (see Nuclear Law Bulletin No §
ENUSA 15 a public undertaking, wholly controlled by the State, with a
majority capital held by the National Institute for Industry and parti-
clpation by the Junta de Energia Nuclear, which advises 1t 1n connection
with research and development. ENUSA 1s responsible for the development
of industrial and commercial activities related to the nuclear fuel
cycle.

For the purposes of this Decree, the activities i1n nuclear
fuel cycle include:

- Prosgpection for research and exploitation of radicactive ore
deposits, including the treatment of such ores to obtain
uranium and thorium concentrates;

- Conversiocn of uranium concentrates into uranium hexafluoraide,

-~ Uranium enrichment;

— Manufacture of fuel elements for nuclear power plants,
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- Irradiated fuel reprocessing, and
- Final storage of radicactive waste,

While the Junta de Energia Nuclear remains responsible for
final storage of radiocactive waste, ENUSA 1s henceforth in charge of the
other above-meniioned activities in execution of the national plan for
prospection for and investigation of uranium., Its duties also include
the constitution and management of a basic reserve of natural and
enriched uranium, 1n quantities and conditiocns determined by the Minigster
of Industry and Energy 1n accordance with the national energy plan.

The Minister of Industry and Energy will establish additional
regulations as appropriate in implementation of the Decree, in particular
for the transfer of the duties connected with the nuclear fuel cycle
presently assigned to the Junta de Energia Nuclear.

Order of 28th March 1980 on the transfer to ENUSA of the duties of the
Junta de Energla Nuclear connected with the nuclear fuel cycle

In implementation of the Royal Decree of 7th December 1979
(see above), the Minister of Industry and Energy made the Order of
28th March 1980 (0fficial Gazette No. 92 of 16th April 1980) regulating
the transfer to ENUSA of the Junta de Energla Nuclear's duties relating
to the nuclear fuel cycle.

The Order sets up, within the Ministry of Industry and Energy,
a Transfer Commission responsible for establishing the directives prior
to the measures to be taken by the Ministry concerning the transfer to
ENUSA of the duties, personnel and establishments of the Junta conmected
with the nuclear fuel cycle. It will also determine the dates of such
transfer, according to the order of priority laid down in the Order.

The Commission will be chaired by the Under—-Secretary of the
Ministry and will include the Commissioner for Energy as well as the
Directors-General of the Junta and ENUSA. When the subJects to be dealt
with so warrant, the Ministry of Labour and the Directorate-General for
the National Estate will be represented on the Commission.

The Order entered into force on the day of 1ts publication in
the O0fficial Gazette,

Act of 22nd April 1980 setting up a Nuclear Safety Councal

The Spanish authorities are in the process of reorganising the
public nuclear sector in order to separate the promotional and research
aspects of the uses of nuclear energy for peaceful purposes from the
regulation and control of such activities. To this effect, and in
accordance with the directives in the national energy plan and with the
Resclution on Nuclear Energy adopted by Parliament on 28th July 1979,
Act No. 15 of 22nd April 1980 (0fficial Gazette No. 100 of 25th Apral
1980) sets up a Nuclear Safety Council which takes over part of the
duties and the persomnel of the Junta de Energia Nuclear provided for by
the Act of 29th Apral 1964 on Nuclear Energy. The new Nuclear Safety
Council 1s a body which 1s independent of the State central administra-
tion and has legal personality as well as 1ts own financial resources
required to carry out 1its dutaies.
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Council;

The following duties are assigned to the Nuclear Safety

it shall-

Propose to the Government the regulations required in matters
of nuclear safety and radiation protection; this includes the
setting-up of standards and criteria for the selection of
nuclear installation sites, 1n consultation with the local
competent bodies.

Submit to the Minister of Industry and Energy reports prior to
the decisions the Minister must take concerning licences for
siting, construction, operation and decommissioning of nuclear
installations; these reports shall be final when they concern
refusal of an application for a licence.

Undertake all types of inspection of nuclear installations and
of plants for the preparation of nuclear compounds, at the
stage prior to the commissioning of these installations in
order to ensure compliance with the legislation in force and
the conditions laid down by the licences. These inspections
also cover the transport of nuclear substances.

Undertake the inspection and control of nuclear installations
during operation.

Collaborate with the competent authorities i1n the preparation
of standards for emergency plans and physical protection
measures for nuclear installations and transport.

Ensure the monitoring of radiation levels during the operation
of nuclear installations and during transport, and assess the
ecological impact of these activitaies.

Grant the required permits to the personnel of nuclear
mnstallations for operating purposes.

It 1s recalled that the above-mentioned licences concerning

nuclear installations, transport cof nuclear substances and preparation
of nuclear compounds are granted by the Director-General for Energy, also
on the advice of the Nuclear Safety Council.

The Council is made up of a Chairman and four Counsellors

appointed by the Govermment and selected from among those persons
gualified at a national level in their special fields. The Council
shall be assisted by a Secretary General appointed by the Government on
the propesal of the Minister of Industry and Energy. Where necessary
for the carrying out of 1ts duties, the Council may call upon qualified
officials transferred from the present persomnel of the Junta de Energia

Nuclear.

The financing of the Council's activities, i1n particular of

studies and research prior to the preparation of reports on applications
for licences and inspection and control duties, will be ensured by a
speclal tax provided for under the Act. This tax shall be paid by appli-
cants for licences or persons subject to control in accordance with this

Act.

The Act also contains several transitory provisions, in parti-

cular concerning the reorganisation of the Junta de Energia Nuclear in
accordance with the provisions of this Act.

The Act 1s reproduced in the "Texts" Chapter of this Bulletin.

- 22 -



o Switzerland

THIRD PARTY LIABILITY

B1ll on Third Party Liability in the Nuclear Field (1979)

This second Bill on nuclear third party liability was circula-—
ted for comment to the Parliament, together with a "message"™ of 10th
December 1979. The message, which explains the reasons underlying the
provisions of the Bill, alsc notes its similarities and differences with
the Paris Convention and the Brussels Supplementary Convention.

The new Bill follows the same principles as a previous Bill
submitted earlier in 1979 (see Nuclear Law Bulletin No. 23), and intro-
duces, inter alia, the concept of reciprocity modelled on the solution
adopted 1n the Federal Republic of Germany. It 1s proposed that, for
nuclear damage occurring abroad and affecting persons domiciled abroad
for which the operator of a nuclear installation in Switzerland is
liable, compensation due under Swiss law be paid only to the extent that
the other State involved makes provision for at least equaivalent treat-
ment with regard to Switzerland,

The text of the Bill 1is reproduced in the Supplement to this
1ssue of the Bulletain.

o Turkey

REGIME OF NUCLEAR INSTALLATIONS

Definitions for Safety Codes of Practice for Nuclear Power Plants (1979)

Code of Practice No. 7, containing definitions for Safety
Codes of Practice for Nuclear Power Plants was published in the Turkish
Official Gazette No. 16675 of 23rd June 1979. It provides definitions
of the technical terms used in the licensing applications to be submitted
to the Turkish Atomic Energy Commission (TAEC), in accordance with
gg?lonal licensing regulations (see Nuclear Law Bulletin Nos. 15, 16 and

The code 1s based malnly on the International Atomic Energy
Agency's (TIAEA) Code of Practice on the subject.
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Material (1979}

Code of Practice No. 8 on Physical Protection Requirements for
Nuclear Material was published in the Turkish Official Gazette No 16702

of 20th July 1979 The Code defines vhvesical protection reguirements in
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connection with nuclear facilities in which special nuclear materials
are used or stored, special nuclear materials in transit and alseo against
any 1llegal action in relation to such materials.

~ The Code of Practice 1s based mainly on IAEA document
INFCIRC/225/Rev.1 on the Physical Protection of Nuclear Material.

e United States

ORGANISATION AND STRUCTURE

Executive Order of 12th February 1980 setting up a State Planning

T Y S

Council on Radiocaciive Wasie Management

This Order by the President sets up a Planning Council for
the purpose of advising the President and the Secretary of Energy on
waste management, i1ncluding interim management of spent fuel,

The Council 1is made up of eighteen members, fourteen of which
are designated by the President. The remaining four members are the
heads of the Departments of the Interior, Transportation, Energy and the
Environmental Protection Agency. The Chairman of the Council 1s desig-
nated by the President from among its members. The Chairman of the

Niiclear Reoulatory Commiccion (NRCY 1 1nvited to narticimate 1n the
SUC._eal® negullatlerly LORMASS1I0N iAoy ) ianviltea rpariclrlpace 1in Lae

Council's activities, as are representatives of the other United States
Departments when matters affecting them are considered.

The duties of the Council are, 1n particular, to

- recommend procedural mechanisms for reviewlng waste management
plans and programmes so as to ensure timely and effective
State and local invelvement; the mechanisms should include
consultation to achieve agreement to accomodate the interests
of all the parties;

- review the development of comprehensive waste management plans
and provide recommendations to ensure that such plans meet the
needs of the States and the local areas affected,

-~ advise on all aspects of siting facilities for waste storage

and CI.LSP osal y

— advise on an appropriate role for States and local governments
1n the licensing process for waste repositories,
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~ advise on proposed Federal regulations, standards and criteria
related to waste management programmes.

The Council will prepare and submit to the President a public
report on 1ts duties, within one year of i1ts first organisational meeting

and n¢o later than seventeen months after i1ssuance of this Order. The

afFdarn 4l Lot
[= = 5

MNAavamral s -
ol LI OLEGW ™

a1 +armanata at +Flha VAatasd A ot asan manthoe
WL LWL WL YOollHbLllAVS g [~ 8 VIIC ddUo by U-I.ELJ-IJGU}I HINMLIL VLD

ive date of the Order.

The setting up of the Planning Council on Radicactive Waste
Management results from the creation by the President of the Interagency
Review Group on nuclear waste management and 1ts report to the President
on the subject (see Nuclear Law Bulletin No. 23, under "Articles"). The
obgective of the waste management programme 1is the dasposal of all types
of waste in a way which poses no significant hazard to human health or
welfare, and 1s based on the prainciple that States must be i1nvolved 1in
co-ordination and consultation but that ultimately, repositories will
remain a Federal responsibility.

Executive Order of 18th March 1980 establishing a Nuclear Safety Over-
sight Committee

This Order of the President establishes the above Committee for
the purpose of advising on the progress of Federal and States authoraties
and the nuclear power industry in improving the safety of nuclear power
and 1n implementing the recommendations of the President's Commission on
the Accident at Three Mile Island, approved by the President on 7th
December 1979. The Committee 15 made up of five members appointed by the
President from among citizens who do not receive a salary from the
Federal Government; the Chairman 1s designated by the President from
among the members of the Committee.

The duties of the Committee are, in particular, to:

- periodically report to the President, the Secretary of Energy
and the Secretary of Health, Educat:ion and Welfare, 1ts opinion
on the progress being made 1n improvaing nuclear safety and in
wmplementing the above-mentioned recommendations;

— advise on the extent of progress by the NRC in effecting
reforms to rmprove nuclear safety,

- evaluate the progress in making technical modifications to
power reactors to improve safely and evaluate the Federal
programme in safety research,

— advise on the success 0of developing a co-ordinated programme
to 1mprove worker and public health safety,

~ evaluate the progress of State and local governments in estab-
lishing emergency response plans and the progress made 1n
improving public information on nuclear safety;

- prepare and transmit to the President a report on the progress
of NRC and nuclear utilities in upgrading the selection crite-
ria and the training of utility personnel, and

- report to the President 1ts other findings, evaluations and
recommendations as appropriate.

The Committee will terminate on 30th September 1980,
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THIRD PARTY LIABILITY

NRC determination that the Three Mile Island accident does not
constitute an "extraordinary nuclear occurrence"”

The Price-Anderson Act (see Nuclear Law Bulletin Nos. 14, 16,
17, 18 and 19) defines an extraordinary nuclear occurrence (ENQO) as "any
event causing a discharge or dispersal of source, special nuclear, or
byproduct material from its intended place of confinement i1n amounts
offsite, or causing radiation levels offsite, which the [Ruclear
Regulatory/ Commission determines to be substantial, and which the
Commission determines has resulted or will probably result in substantizl
damages to persons offsite or property offsite. Any determination by
the Commission that such event has, or has not occurred shall be final
and conclusive, and no other official or any court shall have power or
Jurisdiction to review any such determination...".

The accident at Three Mile Island (see Nuclear Law Bulletin
No. 24 under "Articles" in comnection with i1ts legal and financial
amplications) gave rise to numerous proceedings and investigations, and
the Commission initiated procedures on 20th July 1979 to determine
whether the accident constituted an extraordinary nuclear occurrence as
defined by the Price-Anderson Act and 10 CFR Part 140 of the Commission's
regulations.

On 17th April 1980, the Commission determined that the accident
at Three M:ile Island did not constitute an ENO, on the basis of a review
of available data and findings by a Staff Panel set up for this purpose.
Therefore, the Price-Anderson system whereby, in case of an ENO, claim-
ants for injury or damage need not prove negligence on the part of the
responsible parties, does not apply, and the time within which legal
proceedings may be brought cannot be extended. A negative determination
leaves the court free to apply state tort law without application of any
walvers of defence, which 1s the result intended by Congress where an
ENO 1s not found.

Hearings were held during the investigation and public comments
were included in the Panel Report. The enquiry took the two NRC Criteria
into account, namely: Criterion I, substantial discharge or substantial
1g¥e}s offsite; Craterion II, substantial damage to property or persons
offsite.

Based on calculations and measurements submitted in the Report,
the Commission found that the radiological consequences of the accident
did not enter the range of Criterion I and were, therefore not "substan-
tial" for statutory purposes. The Panel experienced difficulty in apply-
ing Criterion II, partly due to the unusual nature of the accident, 1.e
severe consequences onslite resulting in relatively small offsite releases,
and submitted no findings. The Commission agreed with the Panel that
Criterion I had clearly not been met, and since both I and II must be
met to constitute an ENO, the matter should not be explored further.

The Commission's decision stated that "the accident demonstra-
tes that Criterion II needs to be addressed by rulemaking to resolve the
problems pointed out by the facts of TMI. Such rulemaking 1s now under
way, in which Criterion I will also be re-examined. Full opportunity
for public participation will be provided. It should be noted, however,
that while the Criteria can be revised by the Commission as appropriate,
the basic definition fof the Price-Anderson Act/ and the Congressional
intent behind the ENC concept must be followed™.
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o Venezuela
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Decree of 22nd August 1978 establishing a system for record-keeping and
control of nuclear materials

Decree No. 2805 sets up a system for recording and controlling
nuclear source materials and special fissionable materials (published in
0fficial Gazette No. 31639 of 21st December 1978 and corrigendum in
No. 31656 of 17th January 1979), and provides that the National Council
for the Development of the Nuclear Industry 1s responsible for establish-
ing the system and for submitting to the Executive draft regulations
concerning 1ts organisation and operation,

Under the Decree, such materials and facilities containing them
as well as their means of transport shall be subject to physical protec-
tion measures to be 1mplemented by the Ministry of Defence with the
advice and technical assistance of the National Council. The Executive
Secretariat of the Council will keep records and ensure control of the
use and transfer of such materials and activities i1n connection with
them.
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CASE TLAW

® Federal Republic of Germany

CONSTITUTIONALITY OF THE PEACEFUL USE OF ATOMIC ENERGY3;
TMPACT OF CONSTITUTICN ON PROCEDURAL LICENSING PROVISIONS

1. After 1ts so-called Kalkar decision of 8th August 1978 (see
Nuclear Law Bulletin No. 23), the Federal Constitutional Court has
again pronounced 1tself on the constitutional aspects of the peaceful
uses of atomic energy. In 1rts decision of 20th December 1979, the
First Senate of the Court confirmed the Second Senatet!s principal hold-
ing that the peaceful use of atomic energy 1s compatible with the Basac
Law (Constitution) and that the legislator 1s competent to decide for
or against such use. In additicn, the latter decision stresses the
fact that constitutional norms have a bearing not only on the substant-
1ve provisions of the Atomic Energy Act, but also on the administrative
procedure concerning the licensing of nuclear installatzions.

2. The case at hand concerns a particular aspect of the licens.rg
procedure for the nuclear power plant at Milheim-Karlich The competent
licensing authority granted a construction licence However, the con-
struction of certain specified components and systems was ~z2e z.coz2%
to written building permits. The seventh of these permits, 1ssued in
1976, concerns a number of important parts of the installation and wvas

made 1mmediately effective by the licensing authority.

3. A teacher 1living in Koblenz, situated about 7 km. from tne
site, brought a complaint against the construction licence as well as
the above-mentioned seventh building permit Her motion to restore tre
suspending effect of her complaint against the latter was rejected by
the Superior Administrative Court of Koblenz in a summary proceeding.,
The plaintiffhas brought a constitutional complaint against this
decision.

4, The plaintiff argued that the immediate putting into effect
of the building permit violated her fundamental rights to life ara
physical integrity as well as her right to take legal action agaivs<
acts of the administration. As to the latter point, the plaintifi was
of the opainion that the permit i1in question deviated from the original
construction permit 1n such a way as to diminish considerably the
safety of the plant to the detriment of neighbouring citizens Such a
deviation constituted a substantial alteration of the plant arc there-
fore required a new licence according to Section 7 of the Atoric Zrarg,
Act. The new licence could be granted only after completion of a Zor-
mal procedure according to the Nuclear Installations Ordinance {sze
Supplement to Nuclear Law Bulletin No 19) involving public inspectT_or
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of the application documents and the holding of a public hearing. Thesge
provisions aiming at the protection of fundamental rights had not been
respected by the licensing authority before issuing the permit in
question. Thus, the decision of the Superior Administrative Court
confirming the i1mmediate putting into effect of the permit sanctioned
an 1llegal administrative measure and deprived her of taking legal
action against i1t, a raght guaranteed by the Basic Law.

5. After having declared the complaint admissable, the Federal
Constitutional Court dealt first with the general question of whether
the peaceful use of nuclear energy 1s unconstitutional in view of 1ts
potential dangers. The Court, relying on the Kalkar decision, denied
this gquestion. It then examined the content and extent of the protec-
tion afforded by the Basic Law in the field of atomic energy against
the violation by the State of the fundamental right to 1ife and physical
integraity. According to the Court, the State meets 1ts protective duty
by making the peaceful use of atomic energy subject to a licence, the
granting of which 1s dependent on the fulfilment of substantive and pro-
cedural requirements In particular, a licence may be granted only if
1t appears practically excluded, in the light of existing scientific
knowledge and technolegy, that a damage may occur,

In addition to establishing substantice licensing requarements,
the State meets 1ts protective duty by subjecting the granting of a
nuclear licence to a formal procedure which, inter alia, provides for
tThe participation of the citizen whose life or health may be affected.
The Federal Constitutional Court expressly rejected the holding of the
attacked decision that this procedure serves only to enable the licen-
sing authority to take account of all relevant factors. It follows
therefrom that the plantiff 1s entitled to invoke a violation of her
fundamental rights i1f the licensing authority has disregarded those very
procedural provisions aiming at the protection of those rights.

6 However, despite the erroneous holding of the other court, the
Federal Constitutional Court rejected the complaint, as the decision
attacked was not based on this error. This decision denying restoration
of the suspending effect of the complaint resulted from a summary exami-
nation of the question of whether the building permit constituted a
substantial alteration of the original construction permit and thus
required a new licence The other Court had found that such alteration
was not evident so that there was no prima facie evidence for the
success of the plaintiff's complaint, The interest of the plaintiff in
having the putting into effect of the building permit suspended {which
she could pursue 1n the main proceeding) had to give way to the interest
of the future operators in the confirmation of the construction works.
The arguments put forward by the Superior Administrative Court were not
open to attack from the constitutional point of view

7 The Federal Constitutional Court's decision 1s accompanied by
a dissenting opinion of two Justices In their view, the Superaor
Administrative Court?s wrong conception of the relevance of constitu-
tional norms in the field of procedural provisions should have led to
the annulment of 1ts decision. In the case of such an obvious wviolation




® United Kingdom

NOTE OF THREE RECENT CLAIMS FOR COMPENSATION FOR DEATH
CAUSED BY RADIATION-INDUCED DISEASES

These claims were brought by the widows of workers at
Windscale against British Nuclear Fuels Limited, under the Nuclear
Installations Act 1965, which gives effect in the United Kingdom to the
Paris Convention on Third Party Liability in the Field of Nuclear Energy.
Under the Nuclear Installations Act, 1f a plaintiff establishes on the
balance of probabilities that an injury or disease and subsequent death

premises, the defendants,are absolutely liable to pay compensation with-
out the need for negligence to be proved.

The relevant facts of the three cases were as follows

(1) Troughton v. BNFL

Troughton died in 1975 at the age of 55 of myeloma, an
exceedingly rare type of cancer. He worked as a pluto-
nium worker from 1954 to 1963 when 1t was discovered

that the content of plutonium within his body exceeded the
limits laid down by the International Commission on
Radiological Protection (ICRP) and he was then removed
from plutonium work. His myeloma was diagnosed 1in 1672
The evidence of eminent medical and other experts was that
on the balance of probabilities, in view of special fac-
tors in his case, his disease was 1nduced by rad:ration at
work.

BNFL agreed to settle the widow!s claim by a payment of
£22,000 and costs.

{2) King v. BNFL

King died 1n 1973 at the age of 50 of a brain tumour. He
had worked at Windscale from 1952 to 1961 as a plutonium
worker, when 1t was suspected that the plutonium content
within his body was scmewhat high and he was removed from
plutonium work. In 1977 he retired due to partial blind-
ness. There was a substantial difference of cpinion
among the experts as to whether or not on the balance cof
probabilities the brain tumour was radiation-induced
Unlike the case of Troughton above, King's exposure to
radiation and body content of plutonium were well within
the ICRP's limits. Further, the evidence of a causal
connection between radiation and brain tumours is scant
and controversial. Nevertheless BNFL, while denying
liability, agreed to settle the widow's claim by the pay-
ment of £8,000 and costs. This figure represents about
one-third of the full compensation which might have been
awarded by the court. Because King died leaving a depen-
dent infant child, 1t was necessary to obtain the court's
approval of the settlement of the claim.

- 30 -



(3) Pattinson v. BNFL

Between 1957 and 1970 Pattinson worked as a process worker
at Windscale. He died in 1971 from acute myeloid leukaemia
(a rare type of cancer) at the age of 36. There 1s some
evidence of a causal relationship between leukaemia and
radiation at high dose levels and this 1s taken into
account by ICRP's recommendations. However, where, as 1in
this case, a rare disease of this sort is contracted by a
radiation worker aged only 36, the balance of probabili-
ties would then be sufficient to conclude that the dis-
ease could have been induced by the radiation to which
Pattinson was exposed. The widow's claim was therefore
settled for the sum of £67,000 and costs and like the

case of King above, there was a dependent infant child so
that the approval by the court of the settlement of the
clalm was necessary.

In none of the three above cases was the 1i1ssue of liabilaty
decided by the courts, the claims having all been settled by agreement
between the parties before they reached the courts. None of the three
cases establishes a legal precedent which would necessarily affect
future cases where the facts and circumstances might be different. The
amounts paid by way of compensation in the three cases varied widely.
This was for two reasons- firstly, because the radiation dose or pluto-
nium intake was less 1n some cases than in others and thus the probabil=-
1ty that the disease and death was caused by the radiation sustained
was less, with the result that the amount paid reflected the greater
difficulty which would have been encountered in trying to establish
liabilaty to the satisfaction of a court; secondly, the age at death
was an 1mportant factor in assessing the amount of compensation, which
takes account inter alia of the loss of prospective earnings for the
remainder of the working life.
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INTERNATIONAL
ORGA NISATIONS
AND AGREFEMENTS

INTERNATIONATL, ORGANISATIONS

e The OECD Nuclear Energy Agency

RECOMMENDATIONS FOLLOWING A REVIEW OF THE SUITABILITY OF THE SITE FOR
SEA DUMPING OF RADICACTIVE WASTE (1980)

The OECD Multilateral Consultation and Surveillance Mechanism
for Sea Dumping of Radioactive Waste of 22nd July 1977 (see Nuclear Law
Bulletin Nos. 20 and 23) provides that a revies of the suitability of
s1tes previously considered suitable for sea dumping of radicactive
waste should be undertaken no later than five years after the relevant
assessment or previous review. This review, which concerned the site
currently in use, was accordingly undertaken in 1979 by a Group of
Experts from countries participating in the Mechanism. The results of
the review, together with the Group's conclusions and recommendations
are contained i1n a report intended to provide a basis for future radio-
active waste sea dumping operations proposed by NEA Member countries
participating in the Mechanism.

The report concludes that present scientific knowledge of
waste management and dumping practices indicate that the site complies
with the requirements under the London Dumping Convention and the
related IAEA Recommendations (see Nuclear Law Bulletin Neos. 16, 17, 18,
20 and 21), and that, therefore, the site would be suitable for the
receipt of packaged radioactive waste during the next five years at
annual dumping rates comparable to those reached in the past. The
report recommends that, although the next assessment of the suitability
of the present dumping site should normally take place in five years, a
review should be undertaken before then of the scientific basis for the
assessment and of the growing body of knowledge about radionuclide trans-
port processes 1n the North-East Atlantic,where dumping operations are
carried out,

The Steering Committee for Nuclear Energy approved the
recommendations and conclusions set out 1n the report at 1ts meeting on
24th April 1980.
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e International Atomic Energy Agency

Under the authority of the Board of Governors, the IAEA pub-
lished 1n 1965 a code of practice for personnel monitoring at establish-
ments in which radiation sources are used. Since publication of thas
code i1n the IAEA Safety Series (No. 14), the International Commission on
Radiological Protection (ICRP) has formulated new radiation protection
concepts, new techniques and methods of radiation measurement have azlso
been developed. Accordingly, a revision of the code was carried out by
the TAEA in co-operation with the World Health Organization in 1977 -
1979, with the participation of ICRP and the International Labour
Organization,

The revised "Code of Practice on the Basic Requirements for
Personnel Monitoring" was approved by the Board of Governors last
November, It provides guidance to those persons and authorities
responsible for the protection of workers against i1onizing radiation as
well as those concerned with the planning and management of personnel
monltoring programmes.

The Code sets forth the objectives of an adequate system of
personnel monitoring for radiation workers. It covers individual dosi-
metry, including internal radiation monitoring, and area monitoring to
the extent rcjuzred for the assessment of individual radiation doses.
The responsibilities of authorities for organising the monitoring of
radiatron workers are discussed along with brief descriptions of moni-
toring methods and t~e rules govern.ng their application. The general
principles to be considered in selecting instrumentation and the appro-
priate monitoring techniques are described along with calibration tech-
niques, methods of data randling and record keeping.

Current concepts and recommendations of the International
Commission on Radiological Protection as presented in :1ts Report No. 26
have been incorporated. New developments in the techniques and instru-~
ments have been reflected and several sections such as calibration and
record keeping have been elaborated. The bibliography has been updated
and new annexes added.

INTERNATIONAL NUCLEAR FUEL CYCLE EVALUATION (INFCE)

The IAEFA continued to participate in the Technical Co-ordinat-
ing Committee and in all! Working Groups and sub-groups established with-
in INFCE and provided secretariat services for the study prior to the
Final INFCE Plenary Conference which was held in Vienna in February 1980.
Special attention was given to "institutional arrangements" including
undertakings by governments and private entities to facilitate the
efficient and secure functioning of the nuclear fuel cycle. 1t was
widely agreed that conditions for the establishment of institutional
arrangements should include membership on a non-discraiminatory basis,
the application of IAEA safeguards, adequate levels of physical protec-
tion for nuclear materials and facilities, means of dispute settlement,
and a clear definition of the rights and obligations of the Parties.
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The IAEA has published in nine volumes the reports of the
erght INFCE Working Groups and a summary and ovewvlew report prepared by
the INFCE Technical Co-ordinating Committee. The Working Group Reports
deal with the following areas respectively:

(1) Fuel and heavy water availability,

(2) Enrichment availability;

{3) Assurances of long-term supply of technology, fuel and heavy
water and services 1n the interest of national needs consis-
tent with non-proliferation;

(4) Reprocessing, plutonium handling, recycle,

(5) Fast breeders;

(6) Spent fuel management;

(7) Waste management and disposal,

(8) Advanced fuel cycle and reactor concepts.

INTERNATIONAL SPENT FUEL MANAGEMENT

The purpose of this study 1s to examine the potential for
international co~operation i1n the management of spent fuel and to deter-
mine the appropriate role which the IAEA might play in solving problems
created by accumulation of spent fuel. Two meetings of an expert group
were held in 1979, attended by representatives from twenty-two Member
States and by observers from two internaticonal organizations (NEA and
the Commission of the European Communities). It was agreed that the
study, which w:ll continue in 1980, should be directed towards the pro-
vlislion of a necessary fuel cycle service 1n the best way possible rather
than towards the establishment of an intermational spent fuel regime
within the non-proliferation framework. Two sub-groups have been estab-
lished to examine (a) technical-economic considerations, and (b) insti-
tutionzl, legal and procedural considerations.

INTERNATIONAL PLUTONIUM STORAGE

A group of experts from twenty-five Member States first met in
December 1978 and held further meetings in May and November 1979 to pre-
pare proposals for an international plutonium storage scheme in 1mple-
mentation of Article XII1.A.5 of the IAEA Statute. It has reached the
stage of considering drafts of the legal instruments necessary for
establishing such a scheme within the framework of the IAEA and the
detailled operational implications for the IAEA.

SUPPLY OF NUCLEAR FUEL THROUGH THE IAEA

An Agreement was signed on 7th December 1979 between the IAEA,
Indonesia and the United States of America for the supply of enriched
uranium for the continued operation of a Triga Mark II research reactor
at the Bandung Reactor Centre in Indonesia. This was the third supply
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Agreement concluded by Indonesia for the procurement of nuclear fuel

with the assistance of the IAEA. The fuel to be provided consists of
18.33 kilograms of 20% enriched uranium, whaich will cover Indonesiats
requirements for operating the reactor over a five-year period.

Barlier sunnlies of fuel ha haan o to In donecia hvu
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the United States through the JAEA under the first and second trilateral
supply Agreements concluded in 1969 (about 18 kilograms of 20% enriched
uranium) and in 41972 (about 12 kilograms of the same mater:ial). The
reactor and the supplied fuel are under IAEA safeguards pursuant to a
Project Agreement which Indonesia concluded with the IAEA in 1969. An
Amendment to the project Agreement was also signed on 7th December 1979
between them to take into account the fact that Indonesia became a Party
to the Treaty on the Non-Proliferation of Nuclear Weapons on 12th July
1979. Both the third supply Agreement and the Amendment to the Project
Agreement were approved by the Board of Governors when 1t met in
November 1979 in New Delhi where the twenty-third regular session of the

JAEA General Conference was held at the 1nv1tat10n of the Govermment of
India.
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SAFEGUARDS AGREEMENTS

The Board of Governors has approved two Safeguards Agreements
to be concluded by the IABA with Lybia and Srai Lanka respectively in
connection with the Treaty on the Non-Proliferation of Nuclear Weapons
(NPTg In March 1980, such agreements were in force between the IAEA

8 of the 110 non—nuclear—weapon States party to NPT.

The tc¢tal number of Parties to NPT rose to 113 with the

accession of St. Luacia on 28th December 1979 and the deposit of the
wstrument of ratification by Barbados on 21st February 1980,

SECOND NPT REVIEW CONFERENCE

The Preparatory Committee for the Second NPT Review Conference
had decided at 1ts first session that the IAEA should be invited to pre-
pare working documents concerning Articles III, IV and V of NPT, as 1t
had done for the First Review Conference in 1975. The background docu-
mentation prepared by the IAEA Secretariat in response to that request
was considered by the Preparatory Committee at 1ts second session in
Geneva in August 1979. The comments made by the participants have been
taken intc account by the IAEA Secretar:iat in drafting the requested
documents for consideration by the Preparatory Committee at 1ts thard
session, held in Geneva from 24th March to 4th Apral.

The Second Review Conference of the Parties to NPT will take
place in Geneva from 11th August to 5th September 1580.

NUCLEAR SAFETY STANDARDS

The IAEA Nuclear Safety Standards (NUSS) programme, which was
started in 1974, has resulted in the publication of five codes of
practice and eleven safety guides relating to thermal-neutron nuclear
power plants in the following areas: governmental crganisation, siting,
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design, operation and guality assurance. Furthermore, thirty-six
safety guides are in various stages of preparation or review.

These codes of practice and safety guides are recommendations
issued by the IAEA for use by Member States in the context of their own
nuclear safety requirements. In an effort to promote international
application of such codes and guides and to ensure that they are
adequately used as the basis for guaranteeing the safety of nuclear
power plants, the IAEA informed 1ts Member States in December 1979 of
1ts readiness to organise visits of safety experts who had been directly
involved in the preparation of those documents. The experts would
assist safely personnel avallable in the visited country, by means of
lectures and discussions, to incorporate the provisions of internation-
ally agreed codes and guides into national regulations and to put them
into practice. The first safety mission of this kind was organised by
the IAEA for Yugoslavia in April in congunction with a review of the
final safety analysis report for the nuclear power plant under construc-—
tion at Krske in Slovenia.

e Furatom

COUNCIL DIRECTIVE OF 27TH MARCH 1979 AMENDING THE 1976 EURATOM
DIRECTIVE LAYING DOWN REVISED BASIC SAFETY STANDARDS

Directive 76/579 of 4st June 1976 laying down revised basic
safety standards for the health protection of the general public and
workers against the dangers of 1onizing radiation %see Nuclear Law
Bulletin No. 18) was amended by Darective 79/343 of 27th March 1979
(0fficial Journal of the European Communities of 3rd April 1979). The
purpose of the amendment was to extend from two to four years the time-
limit within which Member States must take measures to comply with the
1976 Directive.

The Buratom Treaty provides that basic safety standards must
be laid down enabling each Member State to prescribe appropriate provi-
sions to comply with such standards; it should also be ensured that
national rules concerning health protection should correspond to the
latest scientific developments. Recommendations by the International
Commission on Radiological Protection (ICRP) constitute an important
scientific background for the Buratom standards. Accordingly the time-
limit was extended to take account, in particular, of ICRP's
Recommendation No. 26 which modified certain fundamental scientific
concepts in radiological protection.
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COUNCIL DECISION SETTING UP AN AD HOC ADVISORY COMMITTEE ON IRRADIATED
NUCLEAR FUEL REPROCESSING (1980)

On 18th February 1980, the Council of the European Communities
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Irradiated Nuclear Fuels (0Official Journal of the European Communitiles
of 26th February 1980) with a view to achieving a community strategy on
irradiated nuclear fuel reprocessing, The Committee will be composed of
experts from public bodies and undertakings concerned with the wvarious
aspects of reprocessing, three experts being appointed by the Government
of each Member State and three representatives by the Commission. The

Comm:ttee may call upon the services of experts from non-member States
in an advisory capacity.

The duties of the Committee shall include the following

- to analyse the reprocessing situation in the Community with
reference to trends and available capacity;

- to collect information on interim storage capacity required
pending medium—term fuel element reprocessing;

- to examine whether and how to promote industrial capacity
development and to facilitate co-ordination of measures between
the parties concerned;

- to consider, with regard to industrial reprocessing capacity,
the desirabil:ity and feasibailaity of using the Buratom Treaty's
relevant provisions to facilitate convergence of the interests
of promoters and users.

One year after i1ts setting up, the Committee, taking into
account, inter alia, the results of the International Fuel Cycle
Evaluation {INFCE), will forward to the Commission a report on the
results of its work. This report, together with the Commission's pro-
posals where appropriate, will be transmitted to the Council
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NGREEMENTS

® Finland- Australia

AGREEMENT OF 20TH JULY 1978 CONCERNING THE TRANSFER OF NUCLEAR MATERIAL

The Agreement concerning the transfer of nuclear material
between Finland and Australia (see Nuclear Law Bulletin No. 22) came
into force on 9th February 1980, It was ratified in Finland by a Decree
of 18th January 1980; 159/80.

o France- Switzerland

AGREEMENT ON EXCHANGE OF INFORMATION IN CASE OF RADIATION EMERGENCY (1979)

This Agreement was signed on ‘i8th October 1979 by the Swiss
Federal Council and the French Government, i1t came into force by an
exchange of notes on 13th December 1979 (published in the 0Official
Gazette of the French Republic on 21st and 22nd Apral 1980 by Decree
No. 80-279 of 16th Apral 1980).

This Agreement, which 1s similar to the German-Swiss Agreement
of 31st May 1978 on Radiation Protection in Case of Emergency (see
Nuclear Law Bulletin No. 22), provides 1n particular, for the setting up
of a mechanism for communications on emergency situations in the terri-
tories of both countries which are likely to have radiation consequences

Mutual alarm centres will be set up both in France and 1in
Switzerland, and representatives of each country may be appointed to the
competent services of the other country.

Information on emergency situations must be supplemented by
additional data on existing or planned measures to protect the population
in the country concerned.



o F.R. of Germany-France

N MUTUA
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1977 AGREEMENT O
GRAVE DISASTERS

The above Agreement of 3rd February 1977 between the Federal
Republic of Germany and the French Republic was ratified in the Federal
Republic by an Act of 14th January 1980 (Bundesgesetzblatt 1980 I1I, p.33).
The Agreement provides that rescue teams will be sent by the Parties in
all cases of catastrophe and grave disaster, including those involving
nuclear hazards. It contains provisions on administrative competences,
prerequisites for a quick border crossing by the assistance teams (inclu-
ding assistance by air), and the direction and supervision of the assist-
ance teams. The Agreement furthermore contains regulations on costs
arirsing from assistance, compensation of damage, and exchange of informa-
tion. Thus, 1t provides for a comprehensive legal framework for mutual
emergency assistance.

e Japan-Canada

PROTOCOL OF 22ND AUGUST 1978 TO AMEND THE AGREEMENT ON THE PEACEFUL USES
OF NUCLEAR ENERGY

This Protocol amending the Agreement of 2nd July 1959 between
Japan and Canada on co-operation in the peaceful uses of nuclear energy
(see Nuclear Law Bulletin No. 23) was approved by the Japanese Diet on
9th May 1980.

® Portugal- Spain

CO-OPERATIVE AGREEMENTS IN NUCLEAR SAFETY

On 31st March 1980, Portugal and Spain concluded a series of
Agreements on nuclear safety in furtherance of their co-operation in the
nuclear field. The Agreements are briefly described below.
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Protocol on co-operation in nuclear safety

Further to the Agreement of 14th January 1971 on co-operation
1n the peaceful usesof nuclear energy (see Nuclear Law Bulletin No. 8)
the Portuguese Bureau for Nuclear Protection and Safety and the Spanish
Junta de Energia Nuclear signed a Protocol on exchange of information and
co-operation in the safety of nuclear 1nstallations. The Agreement pro-
vides for exchange of information on the general aspects of nuclear
safety and radiation protection; study of the basic characteristics of
siting, construction, operation and decommissioning of nuclear install-

atlons, and experience acqulred in these areas; the problematlcs of

pJ.aIlIllIlg aga1ns1; nuclear incidents and their envirconmental .I.mpdbb
legislation, regulations and technical standards concerning nuclear
installations.

The Protocol entered into force for a period of five years on
the day of 1its signature; 1t will automatically be extended for similar
periods unless either Party notifies 1ts intention to terminate 1t at
least one year before expiry of i1ts validaty.

Agreement on co-operation in the safety of nuclear installations in
border areas

This Agreement provides for exchange of information on nuclear
safety and radiation protection in nuclear installations likely to
affect mutually the territories of Portugal and Spain. The Agreement

defines the type of nuclear installation concerned, the border areas

and the respective competent authorities.

The competent authorities of the Party concerned must notify
to the other Party any applications for licences for the siting, con-
struction or operation of nuclear installations in border areas, and
must also send all documents on the safety and radiation protection of
the installation concerned, with sufficient advance notice to enable the
other Party to make any comments on the project concerned. The competent
authorities of both Parties also undertake to establish in their respect-
1ve territories, the systems required to detect any radiation emergency
and to inform each other in cases where such emergency may affect them
Provision 1s also made for authorised officials to cross the frontier
speedily 1n case o0f emergency. The Agreement also sets up a Standing
Technical Commission made up of representatives designated by the compe-
tent authorities of both Parties, This Commission will meet at least
once a year and may be convened at any time at either Party's request.

It 1s specified that third party liability 1s governed by the
international Convent:ions on Nuclear Third Party Liability ratified by
both Parties.

7 The Agreement will enter into force on the day of the deposit
of the instruments of ratification, and will remain valid for a period
of ten years, which will be automatically extended for five-year periods
unless either Party gives twelve months! notice to the contrary.

Protocol concernan

border areas

This Protocol was concluded between the Portuguese Bureau for
Nuclear Protection and Safety and the Spanish Junta de Energia Nuclear
under the above Agreement on the safety of nuclear installations 1n
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border areas. Its purpose 1s to prescribe the type of information
referred to in the Agreement. It lays down in detail all the documents
to be supplied concerning the siting, construction, operation and
decommissioning of nmuclear installations, 1including the geological,
seismological, meteorological, hydrological and ecological aspects of
the sites concerned, for purposes of envirommental protection; the
characteristics of the projgected installations and emergency plans must
also be provided.

This Protocol will remain in force for the same period as the
above Agreement.

e Venezuela

CO-OPERATIVE AGREEMENTS ON THE PEACEFUL USES OF NUCLEAR ENERGY (1979)

Venezuela entered into three Co-operative Agreements, i1n the
nuclear field with Spain, Brazil and Argentina respectively. A brief
description of the Agreements is given below.

Agreement with Spain supplementary to the basic technical co-operative
Agreement

On 2nd February 1979, Venezuela and Spain concluded an
Agreement in pursuance of the Agreement of 10th August 1973 on basic
technical co-operation in nuclear R and D for peaceful purposes.
Co-operation covers, in particular, reactor design, construction and
operation, radioisotope production, ore prospecting, exchange of informa-
tion and personnel.

The Agreement applied provisionally upon 1ts signature and
w1ll come into force for five years upon notification by the Parties of
compliance with the relevant constitutional requirements of their
internal legislation., It will automatically be extended for one-year
periods unless either Party denounces i1t at least three months before
the relevant expiry date,

Memorandum of Understanding with Brazil

On 27th July 1979, Venezuela and Brazil entered into a
Memorandum of Understanding laying down the basis for technical and
scientific co-operation in the nuclear field. To this effect, both
Governments will consult each other on the development of their scientific
and technical activities and will entrust their specialised instaitutions
with implementation of this co-operation.

The Memorandum came into force on the day of its signature,
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Agreement wiih Argentina supplementary to the basic technical
co-operative Agreement

On 8th August 1979 Venezuela and Argentina concluded an
Agreement in pursuance of the Agreement of 29th February 1972 on basic
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The Agreement covers the same fields as the Venezuela/Spain
Agreement {see above), and will come into force for five years upon
notification by the Parties of compliance with the relevant constitu-
tional requirements of their internal legislation. It will automatically
be extended for one-year periods unless either Party denounces 1t at
least six months before the relevant expiry date.

ML TIILATERAL: AGREEMENTS
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IMPLEMENTATION OF THE 1973 VERIFICATION AGREEMENT (1980)

The Act of 7th January 1980 implements in the Federal Republic
of Germany the Treaty of 5th April 1973, between Belgium, Denmark, the
Federal Republic of Germany, Ireland, Italy, Luxembourg, the Netherlands,
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graphs 1 and 4 of the Non-Proliferation Treaty (NPT).

The ahbove-mentioned Act (published i1n Bundesgesetzblatt 1980,
I, p.17) provides for the necessary legal instruments to bring into
force the provisions of the so-called "Verification Agreement" between
the Non-Nuclear Weapon States of the Communities, EBuratom and the IAEA.
Since the Non-Proliferation Treaty and the Verification Agreement are
only hinding on the Member States and do not directly oblige the indi-
vidual operators to accept the safeguard measures, there was a need for
a national legal basis for enforcement of the 1AEA's Safeguards. This
basis 1s now supplied by the Act, which lays down the obligations and
duties of those persons who produce, store, treat, process, transport or
otherwise use source or special fissionable material. It furthermore
contains provisions on costs, compensation of damage, etc.

The Act entered into force on 12th January 1980, Together with
Regulation No. 3227/76 of 19th October ljlu of the Commission of the
European Communities (Official Journal No. L 363, 1976) concerning the
application of Euratom safeguards, a comprehensive legal framework 1s

now provided for national implementation of the NPT.
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o Jtaly

EURQPEAN AGHRERMENT CONCERNING THE INTERN.

GOODS BY ROAD

Jtaly ratified the European Agreement on the Carriage of
Dangerous Goods by Road (ADR) of 20th September 1957 (Act No. 1839 of
12th August 1962).

Decree No. 895 of the President of the Republic of 20th

November 1979 implements in Italy the amendments made in recent years to
Annexes A and B (which cover radioactive materials) of the Agreement.

e Norway

THE EUROPEAN AGREEMENT CONCERNING THE INTERNATIONAL CARRIAGE OF
DANGEROUS GOODS BY ROAD

On 5th February 1976, Norway acceded to the Buropean Agreement
concerning the International Carriage of Dangerous Goods by Road (ADR).
By Royal Decree of 12th February 1976 the ADR was put into force as from
5th March 1976.

By Royal Decree of 20th December 1979, the provisions of
ADR were adopted for domestic carriage of dangerous goods. The competent
authority under the regulations i1s the Public Road Administration.
Among other tasks the Public Road Administration may, under special
circumstances, grant exemptions from the provisions of the Decree. It
may also prepare regulations supplementing the Decree. Such Regulations
came into force on 1st April 1980.

The above-mentioned Regulations were issued by the Ministry of

Communications pursuant to Act No. 4 of 18th June 1965 concerning road
traffic.
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TEXTS

® Spain

ACT 15/1980 OF 22ND APRIL 1980 SETTING UP
A NUCLEAR SAFETY COUNCIL*

Section 1

1. The Nuclear Safety Council shall be created as a body governed
by public law, 1ndependent of the Central State Administration, with :ts
own legal personality and 1ts own assets separate from those of the Staze,
and shall be the sole body competent i1n the field of nuclear safely and
radioclogical protection. It shall be governed by 1ts own Statute, to be
drawn up by the Council and approved by the Government, and the text oI
which shall be submitted to the Committees for Industry and Commerce of
both Houses prior to publication.

2. The Act of 26th December 1958 on the Legal Status of Autoromcus
State Undertakings shall not be applicable.

3. The Council shall draw up the farst draft of i1ts annual budget
1n accordance with the provisions of the General Budget Act and submit .t
to the Government for inclusion in the General State Budget.

Section 2

The duties of the Nuclear Safety Council shall be as follows

(a) to make proposals to the Government concerning regulations
required 1n the field of nuclear safety and radiclogical pro-
tection as well as any revisions thought te be necessary
Criteria relating to the selection of sites for nuclear and
radicactive installations of the first category shall be la.d
down 1in these regulations on a proposal by the Autonomous
Regional Communities, Pre-Autonomy Bodies or, in their absence,
by the provinces, i1n the form and within the time-limits pre-
scribed,

(b) to report to the Minister of Industry and Energy before the
latter takes decisions in the following areas

* Unofficial translation by the Secretaraiat.



(c)

(d)

(e)

(£)

(g)

(h)

(1)
(2)

(1) the issue of prior authorisation and site approvals for
nuclear and radiocactive installations subject thereto;

(2) the i1ssue of authorisation for the construction, commiss-
ioning, operation and cleosure of nuclear and radioactive
installations, for the transport of nuclear substances or
radioactive materials and for the marmufacture and official
approval of components of nuclear and radiocactive install-
ations which the Council thinks may affect nuclear safety;

the reports shall be mandatory in all cases and shall have
permanent effect when they recommend refusal of authorisa-
tion or otherwise impose positive condations;

to carry out all fypes of inspection within nuclear or radio-
active 1nstallations, with regard to transport and in compon-
ent factor:ies, during the different phases of planning, con-
struction and commissioning, with the aim of ensuring compli~
ance with current legislation and with conditions imposed by
authorisations, and with the power, should any irregularity
with regard to safety become apparent, to stop work until such
irregularity be removed or, should it be impossable to remove,
to recommend revocation of the authorisationg

to i1nspect and control nuclear and radicactive installations
while 1n operation with a view to ensuring that all standards
and conditions, both general and specific to each installation,
are observed, with power to suspend operation of the install-
ations for safely reasons; further, to propose the imposition
of penalties regarding nuclear energy laid down by law, inclu-
ding the revocation of licencesg, permits or authorisations;

to collaborate with the competent authoraties in establashing
criteria for contingency plans and for the physical protection
of nuclear and radicactive installations as well as for the
transport of nuclear substances and radiocactive materialss
when drawn up,to participate in the approval of these plans
before the installations are put into operation;

to monrtor and control radiation levels both inside and out-
side nuclear and radicactive installations and the particular
or cumulative effect of these in the surrounding area and
durang any transport operation; to monitor also the doses
recelved by the operating staff and to evaluate the ecological
impact of the installations;

fo grant and renew, in accordance with the norms laid down by
the Council, the licences required by the operating staff of
nuclear and radiocactive installations and by supervisors,
operators and Heads of Radiological Protection Services;

when 50 requested, to advise the courts and agencies of the
public administration on nuclear safety and radiological pro-
tection matters;

to maintain official relations with saimzlar bodies from other
countries on matters within aits competence;

to keep the public informed on relevant matters as and when
the Council shall decide but without prejudice to the provi-
si1on of information concerning 1ts administrative activities
as required by law and within the specified time-limits;
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(k) to keep 1tself informed by the Government, and to advise 1t
with respect to engagements entered into with other countries
or International Organisations concerning nuclear safety and
radiological protection; such engagements will be taker into
account in the exercise of the functions conferred on the
Council by this Act;

(1) to draw up plans for research on nuclear safety and radiologi-
cal protection and to keep abreast of developments,

(n) request precise information and give 1ts opinion with respect
to cases where persons may have been affected by the release
of 1onizing radiation from nuclear or radicactive installations.

Section 3

1e Save where otherwise provided in the respective Constitutions
of the Autonomous Regional Communities, the relevant procedural steps
and the 1ssue of the necessary authorasations for nuclear and radioactive
installations, for the transport of nuclea.r substances and radicactive
materials and for the manufacture of nuclear and radicactive components
shall be a matter for the Ministry of Industry and Energy.

2 Prior authorisations, site approvals and construction permits,
and provisional and definitive operating licences for nuclear and radio-
active i1nstallations of the first category as well as authorisations for
the closing of these installations shall be 1ssued by the Ministry of
Industry and Energy. Other licences shall be issued by the Director
General for Energy, save as otherwise provided in the respective
Constitutions of the Autonomous Regional Communities.

3. In the case of approval of a site, the Minister of Industry
and Energy shall first ask for a report from the Autonomous Regional
Authorities, Pre-Autonomy Bodies or, in their absence, fror the provin-
ces concerned, for subsequent submission to the Nuclear Safety Council,
and prior to requesting the opirnion of the Council. The report shall
examine whether the propesal 1s consistent with current law and regula-
tions and the powers and duties specified therein and shall incorporate
other reports from local authorities concerned in regard to land-use
planning and environmental matters within their competence,

4, In cases covered by this Section, the Govermment may use the
powers provided under Section 180 (2) of the Land and Urban Planning
Act., Authorisations and licences issued in favour of an agency of the
public administration shall not be revoked or made subject to conditions
on grounds of safety which fall within the competence of the Council.

Section 4

1. The Nuclear Safety Council shall consist of a Chairman and
four Members.,

2. The Council shall, on the propesal of the Chairman, appoint

one of the Members Vice-Chairman and he shall replace the latter 1n
case of 1llness, vacancy or absence.
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3. The Council shall be assisted by a General Secretariat to
which shall be attached the working units necessary for the carrying out
of 1ts objects. The Secretary General shall be entitled to give has
opinion at meetings, but not to vote.

4, Agreement within the Council shall be reached in accordance
with the rules 1aid down in Title I Chapter 11 of the Administrative
Procedure Act.

Section 5

1. The Chairman of the Nuclear Safety Council and the Members
shall be chosen from among persons of recognized c¢ompetence in the
fields of nuclear safety, technology, radiological and environmental
protection, medicine, law or in any other field connected therewith as
well as in the fields of energy in general or of industrial safety. 1In
this context, the attraibutes of independence and objectivity shall be
regarded as particularly desirable,

2. They shall be appointed by the Government on the proposal of
the Minister of Industry and Energy. The Government shall first inform
the Chamber of Deputies which, in the month following, may, through the
agency of the competent Commlttee and with the agreement of three-fifths
of i1ts members, give 1ts consent to or vetc the appointments. After

the period of one month has expaired and in the absence of an express
obgection from the Chamber, the appointments shall be deemed to have
been accepted. Apporntments, which may, following the same procedure,
be renewed, shall be for a period of six years,

3 The Secretary General of the Nuclear Safety Council shall be
appointed by the Government on the proposal of the Minister of Industry
and Energy after first obtaining a favourable report from the Chamber,

No person over the age of sixty-five may occupy the post of Secretary
General.,

Section 6

The posts of Chairman, Members and Secretary General of the
Nuclear Safety Council shall be incompatible with any other duty or
responsibilaty, whether remunerated or not. These officials shall,
during their term of office, receive only the remuneration fixed having
regard to the importance of their responsibilities.

Section 7

1. The Chairman and Members of the Nuclear Safety Council shall
cease to occupy their posts-
(a) when they reach the age of seventy years;

(b) when the period of their mandate expires;

(c) when they so request;
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(d} when they are for any reason disquaiified under thas Act,

(e) by decision of the Government, and following the same proce-
dure as for their appointment, where they are considered unfit
for the performance of their duties or when they cease to give
proper attention to the duties of their office.

2. If, for one of the above-mentioned reasons other than that
under (b), a Member ceases to occupy his post, he shall be replacea
until the end of his mandate by a new Member,

Section 8

1. The technical staff of the Nuclear Safety Council shall con-
stitute a bedy of civil servants the composition of which shall be
established i1n 1ts budgetary plan. The procedure for staff recruitment
shall be laid down 1n the Statute of the "Touncil.

2, The Council may, i1n accordance with the rules laid down in the
Statute, engage national or foreign staff to carry out specific tasks
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undertaking studies and providing advice and opinions togetner a_Tr
appropriate persons or bodies.

Section 9

The assets and finance available to the Council for the per-
formance of 1ts duties shall be;

(a) the proceeds of the charge created by this Act,

{b) the grants, fixed annually, from the general State budget,

(¢) any other assets or finance legally assigned to 1t.

Section 10

1. ¥For the purposes of the provisions of the previcus Section a
charge shall be i1ntroduced by services rendered by the Nuclear Safety
Counc1l, The charge shall apply throughout Spain.

2e The charge payable under this Section shall be governed by
the provasions of this Act and, where 1t 1s silent, by the provisions of
the General Tax Act and other supplementary provisions.

3. The charge shall be payable on the provision by the Nuclear
Safety Council of the services listed or, as the case may be, on the
i1ssue of the authorisations or licences specified below.

(a) the making or carrying out of studies, rerorts or inspections
which, in accordance with current regulations, are required
for applications for site approval for nuclear installations
or which are necessary for the issue of authorisations or per-
mits relating to the corstruction and commissioning of such
installations;



(b)

(c)

(a)

(e)

(£)
(e)

(b)
(1)
(3)
(k)
(1)

4,

inspections and controls which 1t 1s necessary to carry out in
ortter to ensure as far as possible the continuous and safe
operation and working of nuclear installations;

the making or carrying out of studies, reports or inspections
which, 1n accordance with current regulations, are required
for applications for site approval for radiocactive install-
ations or which are necessary for the issue of authorisations
or permits relating to the construction and commissioning of
such installations;

inspections and controls which 1t 18 necessary to carry out an
order to ensure as far as possible the continuous and safe
operation and working of radicactive installations;

studies and reports required by law in order to obtain
authorasation to close down nuclear and radiocactive install-
ations;

the 1ssue and renewal of licences for the operating staff of
nuclear and radicactive installationss

information and reports which are requared by law for
authorising the transport of nuclear substances or radiocactive
materials;

inspections and controls of the transport of nuclear substances
and radroactive materials;

studies and reports required by law for the manufacture of
nuclear or radicactive components;

inspections and controls necessary to guarantee the adegquate
manufacture of nuclear and radioactive components;

studies, reports or tests necessary for the official approval
of radicactive appliances, packing, packages or containers;

inspections and controls relating to radioactive appliances,
packing, packages or containers which have already been
officially approved.

The charge shall he payable by the natural or legal person

who applies for an authorisation, permit or licence referred to in sub-
section 3 of thas Sectaion.

5.
(a)

Basis of assessment and rates:

The operations mentioned in paragraph (a) of subsection 3
shall involve payment of a charge of 0.20% of the actual total
value of the work carried out.

For the purposes of thais Act and on the basis of the total
value of the work to be carried out according to the budget,
provisional payments on account shall be made by way of the
following percentages and at the following times:

- 10% on applying for praior authorisation or site approvalj;

- 30% on applying for building authorisation;
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(b)

(¢)

- 40% on the commencement of construction;
- 20% on applying for authorisation to commence operations.

In the case of nuclear power plants, 1f several units of
1dentical design are installed on the same site, the charge
for the second and following units shall be reduced to 1/5 of
the amount due on applying for praior authorisation, stite
approval or building authorisation, and to 1/3 of the amount
due on commencement of construction or on applying for autho-
risation to commence operations,

The balance, having regard to the actual total value of the
work carried out, shall be paid immediately after the 1ssue of
the last authorisation.

Studies and reports under paragraph (b) of subsection 3 of
this Section shall bear a charge at an annual rate of 0.05%
of the value of the installationt's annual production, this
value being calculated on the basis of the average cost of
production over the same period.

The charge shall become due on 31st December 1n each year and

must be paid by the person liable during the course of the
month of January following.

The charge on the activities mentioned in paragraph (c) of
subsection 3 of this Section shall be fixed at the amount
obtained by applying the following percentages, which relate
to the category and characteraistics of the installation, to
the actual total value of the work carried out:

First category: O 2%, payable at the following tires

- 10% on applying for prior authorisation or site approval,

%0% on applying for bualding authorasation;

40% on commencement of construction;
- 20% on applying for authorisation to commence operations,

If other installations of similar desagn as the first are
burlt on the same site, or if the anstallations are enlarged,
the charge payable shall be reduced to 1/5 of the amount due
on applying for prior authorisation, site approval or building
authorisation, and to 1/3 of the amount due on commencement

of construction or on applying for authorisation to commence
operations,

Second category: 3.2%, payable at the following times

- 50% on applying for prior authorisation or site approval,

- 50% on applying for authorisation to commence operations,
In the case of subsequent enlargements or modification of the

original design for an installation to be built on the same
site, the charge shall be 50% of the amount specified above,
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(d)

(e)

(£)

Third category: 3.2%, payable on applying for authorisation
to commence operations.

In the case of subsequent enlargements or modification of the
original design for an installation to be built on the same
site, the charge shall be 50% of the amount specified above.

For the purposes of thas Act, payments on account shall be
made with reference to the total value of the work to be
carried out according to the relevant budget, The final pay-
ment, having regard to the total value of work actually
carried out, shall be made immediately after the i1ssue of the
last authorasation;

As regards the inspections and controls referred to in para-
graph (d) of subsection (3} of this Section, the charge shall
be paid at an annual rate calculated on the basis of the
category withain which the installation falls and in accordance

with the following scale:
First category: fuel cycle installations,

an amount equal to 0.02% of the value of the installation?'s
annual production, calculated on the basis of the average
cost of production over the same period,

First category: other installations,
- 425,000 pesetas;

Second category,

- 125,000C pesetas;

Thard category,

- 85,000 pese.as;

The charge shall become due on 31st December in each year and
shall be paid by the person liable in the course of the month
of January following.,

As regards the studies and reports referred to 1in paragraph
(e) of subsection (3) of this Section, the charge shall be
fixed at a rate equal to 1% of the total amount of the closing
budget of the installation in question.

The tax shall become due on submission of the application for
closure.

The 1ssue and renewal of licences of operating staff (super-
visors and operators) of nuclear and radiocactive installations
and of the licence of the Head of the Radiation Protection
Service, shall bear a charge at a rate calculated having
regard to the category of staff concerned and the category

of the installation in which they are to work, in accordance
with the following scale expressed in pesetas:
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Issue of Issue of Licence for

licence for licence Head Licence %
Installation Supervaisor Rad. Prot. renewal g:iglge

Operator Service
Nuclear 100,000 100,000 13,000 13,000
Radioactive
first
category 30,000 90,000 13,000 1%,000
2nd-3rd
categories 12,000 - 7,000 -

The charge ghall become due and be paid on submission of tne
application to take the relevant tests.

(g) As regards the reports and studies referred toe in paragraph
(g) of subsection 3 of this Section, the charge shall be
fixed at a lump sum of 105,000 pesetas for each transport
authorisation.

The charge shall be paid when applying for the transport
authorisation.

(k) As regards the 1nspections and controls referred to in para-
graph (h) of subsection 3 of this Section, the charge shall
be fixed for each transport operation at a lump sum of
100,000 pesetas for nuclear substances and 90,000 pesetas Zor
radicactive materials,

The charge shall become due and shall be paid at the time of
commencement of the transport operation.

(1) As regards the studires and reports referred to in paragraph
(1) of subsection 3 of this Section, the charge shall be
fixed at a lump sum for each authorisation calculated with
reference to the type of component involved
nuclear components - 500,000 pesetas,
radicactive components -~ 205,000 pesetas,

The charge shall become due on submission of the appropriate
applicatzion.

(3) The inspections and controls mentioned in paragraph (J) of
subsecticon 3 of this Section shall bear an annual lump sur
charge fixed with reference to the nature of the component
nuclear components - 2% of their cost,
radivactive components - 1% of their cost.

The charge shall become due on delivery of the eguipment to
the customer.
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(k) As regards the studies, reports and tests referred to in para-
graph (k) of subsection 3 of this Section, the charge shall be
fixed at a lump sum of 205,000 pesetas.

The charge shall become due and shall be paid on applying for
official approval,

(1) As regards the inspections and controls referred to in para-
graph (1) of subsection 3 of this Section, the charge shall
be fixed at an annual lump sum of 85,000 pesetas,

the tax shall become due on 31st December in each year.

6. The charge shall be paid through the Nuclear Safety Council
except in cases of direct payment by the person liable, In the latter
case the statements of payment shall be submitted to the Council who may
correct any factual errors.

7. The charge shall be paid to the Finance 0ffice of the province
in which the person liable has his principal residence.

B. The total proceeds of the charge shall be specifically alloca-
ted to cover the cost of services rendered by the Council.

9. The Govermment may, on the proposal of the competent Ministers,
enact provisions to give effect to this Sect:ion.

Section 11

The Nuclear Safety Council shall, every six months, submit a
report on the conduct of 1ts activities to the Chamber of Deputies and
the Senate.

FIRST SUPPLEMENTARY PROVISION

For the purposes of this Act, the definitions contained in
Section 2 of the Nuclear Energy Act 25/1964 of 29th Aprail 1964 shall be
applicable in addition to the following-

1 radicactive installations of the first category are:

(a) factories for the production of uranium, thorium and their
compounds;

(b) factories for the production of natural uranium fuel elements,
{c) industrial irradiation installations,
2. radiocactaive installations of the second category are

(a) installations where radionuclides which may be used for scien-
tific, medical, agricultural, commercial or andustrial purposes
are handled or stored 1f their total activity i1s greater than
100 microcuries, 1 milicurie, 10 milicuries or 100 milicuries
according to the classaification of radiocnuclides established by
the Government taking into account the international regula-
tionss
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(b) installations using apparatus which generates X-Rays and which
may be operated at a peak voltage of more than 200 kilowatts,

{c) particle accelerators and installations in which sources of
neutrons are stored.
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(a) installations in which radionuclides of a lower activity than
those mentioned i1n the preceding subsection are handled or
stored i1f their total activity 1s greater than 0,1, 1, 10 and
100 microcuries for the different groups according to the
classification of radionuclides established by the Government
taking into account the international regulations,

(b) installations using apparatus which generates X-Rays and which
operates on a peak voltage of less than 200 kKilowatts.
SECOND SUPPLEMENTARY PROVISION
The amount of the penalties referred to in Section 2 of this
Act and the persons competent to i1mpose them are as follows:

-~ provincial and regional authorities and Heads of Service, up
to 500,000 pesetas;

- Directors General and authorities of equivalent level, up to
5,000,000 pesetas;

~ the Minister of Industry and Energy, up to 10,000,000 pesetas,
- the Council of Ministers, up to 100,000,000 pesetas

THIRD SUPPLEMENTARY PROVISION

The Nuclear Safety Council may delegate the performance of 1its
duties to the Autonomous Regicnal Communities in accordance with the
general criteria laid down by the Council i1tself for such performance

FIRST TRANSITIONAL PROVISION

Three years after the appointment of the first Members of the
Nuclear Safety Council, one half of them, chosen by lot, shall relinquish
their posts. The provisions of Section 5 of this Act shall then apply
in their entairety. Members whose term of office 1s ended shall be

eligible for reappointment i1n accordance with the procedure laid down in
Section 5.
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SECOND TRANSITIONAL PROVISION

Once the Chairman and Members have been appointed, the Council
shall be constituted and shall carry out the duties specified in

Section 2 Pending the ee+91—\11ehmon‘t of the techna cal structurs of h

[u LSS P R0 § S STy vac PSR PIS B B0 R LY 9 1441 o [ELS1 0% 4 3 ¢ N R & o ed At LAl UL |93 4

Counc1il in accordance with the rules laid down, the "Junta de Energa
Nuclear" shall act in place of the Councal

)

THIRD TRANSITIONAL PROVISION

The Council shall determine the criteria in accerdance wirth
which 1t may, should the need arise, recruit personnel currently on the
staff of the Junta de Energia Nuclear

FOURTH TRANSITIONAL PROVISION

1. The Nuclear Safety Council shall take over the files, as they
stand when the Council 1is set up, relating to authorisations for nuclear
and radioactive installations.

2. Notwithstanding the provisions of the previous subsection, the
Nuclear Safety Council shall carry out the duties described in Section 2
of this Act not only with respect to installations which may be authorised
in the future but also with respect to those, at whatever stage they may
have reached, for which an authorisation has already been granted.

FIRST FINAL PROVISION

S1x months after the date on which the Council 1s constituted,
the Government shall approve the Statute of the Nuclear Safety Council
as well as the regulatory provisions necessary for giving effect to thas
Act,

SECOND FINAL PROVISION

The Government shall reorganise the Junta de Energia Nuclear
so that 1ts organisation, duties and resources conform with the provi-
sions of thais Act

THIRD FINAL PROVISION

The necessary financial appropriations shall be made for the
financial year in which this Act enters intc force Appropriations for
subsequent financial years shall be entered directly in the Nuclear
Safety Councilt!s budget

- 55 =




FOURTH FINAL PROVISION

On the proposal of the Nuclear Safety Council, once 1t has
been set up, the Government may transfer to i1t resources allocated to
the Junta de Energia Nuclear for the carrying out of the duties given
to 1t under this Act.

REPEALS

Any provisions contrary to this Act are hereby repealed
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STUDIES AND ARTICIL.ES

ARTICL.IES

FRENCH CASE LAW AND THE USE OF NUCLEAR ENERGY*

Jean Hébert
Doctor of Law
Honorary President of the

International Nuclear lLaw Association

INTRODUCTION

Following a decision of 29th March, 1899 by the Seine Civil
Court, a considerable body of case law has been built up in France on
liability incurred in the use of 1onizing radiation (X-rays and then
radium).

Since 1913 these cases have had the merit of laying down the
principle that exposure must be justified. This principle animates the
current recommendations of the International Commission on Radiclogical
Protection (ICRP), but one must admt that 1t has failed to resolve the
problem of establishing a causal link when damage 1s deferred.

Mention may also be made of the cases concerning the applica-
tion of presumptions under legislation on compensation for industrial
diseases, to diseases attributed to exposure to 1onizing radiation.
These cases have come to define the concept of habitual exposure, which
1s one of these presumptions, and to lay down especially strict condi-
tions concerning the admissibility of evidence rebutting it.

In another connection a number of decisions have had to define
the legal status of the French Atomic Energy Commission (CEA)
a ruling on some of the implications of this definition. More recently
the adoption by the CEA of a group structure and the creation of subsid-
1aries such as the General Company for Nuclear Materials (COGEMA) have
also been the subject of court decisions.

However, 1t 1s only in the last decade that the debate on
nuclear energy has got underway in France

* Responsibility for the views expressed and the facts given in thas
Article rests solely with the author.
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Indeed 12t 1s curious to note that from the construction of t-e
ZOE pile {(which first went critical ain 1948) to that of the Fessenheiw
power station begun in 1971 France's nuclear effort - as seen in its
research centres, 1ts fuel cycle installations from mining to reprocess-
1ng and storage of wastes, natural uranium graphite-moderated gas-coclec
nuclear power stations and even military activities - has been made 1in =2
climate of public opinion ranging from a favourable attitude to indiffer-
ence, but at any rate free from systematic hostility.

Again today all the polaitical parties represented in the Frercn
Parliament have come out in favour of a major nuclear programme Urged
on by the present President of the Republic, the Government keevs fir—
control of 1ts implementation, 1in particular as regards ensuring that
the procedures for issuing the various permits necessary for corstractirg
and operating nuclear power stations are carried out properly, but with-
out unjustified delay

Nevertheless certain minorities engaging in intense nilitant
activity are campaigning against the implementation of the nuclear pro-
gramme What they do consists mainly of propaganda and demonstrations,
which are perfectly legitimate in French law. However, indoctrinatior
may cause certain individuals to commit acts of violence, make tnreats
or damage property involving the commission of various criminal offences

Public enquiries provide the best opportunity for the vpropa-
ganda of anti-nuclear associations to have some prospect of persaacding
larger population groups to support their objections As French reg.la-
tions lay down no conditions regarding residence or the establishment o7

an 1nterest when submitting observations to committees of enquiry, pro-
found changes have taken place, both quantitative and qualitative

Whereas the first public enquiry in Octeber and November, 13957
concerning the construction at Fessenheim of a natural uranium graphite-
moderated gas-cooled power station recorded only three obgjecticns, whicn
were made by inhabitants of the neighbouring village regarding the.r
rersonal farming problems, more recent enquiries have recorded several
tens of thousands of objections mainly from people living in otner
departments and even abroad, usually in the form of petitions bearing a
number of signatures and containing stereotype arguments against nuclear
energy 1n general These arguments have not succeeded i1in persuadirg the
competent authorities to refuse the licences reguested, but only toc alter
the enguiry procedures to make them a source cf information for t-e pub-
lic, alongside their traditional role of informing the licensing author-
1ty of the public's objections.

Having failed to prevent the issue of the necessary licerces
through non-litigious administrative channels, the anti-nuclear move-
ments tried to get the Courts to revoke them and stop the work

This article will review the relevant cases and the decisions
given.

However, owing to the wide international distributicn of th_.s

Bulletin we shall start by giving the reader who 1s unfamiliar witn
French law some explanations to enable haim to understand the choice oI
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During the French Revolution Section 13 of Taitle 2 of the Act
of 16th to 24th August, 1790 ruled that "judicial functions are distinct
from and shall always remain separate from administrative functions.
Judges cannot, without abusing their authority, interfere 1n any way with
the operations of the administrative authorities nor summon the latter an
their official capacity to appear before them". Apart from the influence
of Montesquieu's works, the members of the Constituent Assembly wished to
use this Act to prevent a return of the abuses by the "Parlements", the
high courts of Justice under the former régime, which did not hesitate to
interfere with the activity of the government, e.g. by suspending duly
authorised public works. Consequently, since the French Revolution the
courts of justice have not been empowered to i1issue orders binding on the
gogernment (save 1n exceptional cases, as we shall see later in Section
I11).

In a second stage, during the nineteenth century, the active
administration (e.g. the Prefects was gradually separated from the
administrative courts (Conseil d'Etat and ordinary administrative courts)
so as to prevent the government from being Judge of the legality of 1ts
own actions or in cases between i1t and the publzic.

On the other hand an unwritten rule lays down that an admini-
strative judge may not perform an administrative act (make a regulation,
order works to be carried out, etc.) by assuming the role of the govern-
ment or by giving 1t orders. He assesses the legality of the govern-
ment's actions, but not their desirability. Admittedly events have led
to exceptions being made to this unwritten rule or have weakened 1t, but
the Conseil dtEtat 1s very chary about departing from 1t, as we shall
see later

Thus 1in France we have two distinct systems of law courts;
first, the caivil courts, consisting mainly of the "tribunaux de grande
instance" {TGIs) (1.e the ordinary courts of first instance), the
Courts of Appeal and the Court of Cassation, which decide cases between
private persons on the basis of civil law, commercial law, etc.; and
secondly, the administrative courts, consisting mainly of the tribunaux
administratifs (TAs) and the Conseil dtEtat (CE)(1), which decide cases
between the government and private persons on the basis of administrative
law The essence of administrative law 1s to be found in rules derived
from decisions of the Conseil d'Etat although a proliferation of enact-
ments of various kinds also plays an important part in particular fields
such as the construction and operation of industrial plants.

I. ATTEMPTS TO HAVE WORKS STOPPED

Electricity supply 1s regarded as a "public service®"™, so that
power stations which supply the transport and distribution systems are
"public works", Now the priority given to the general interest over

(1) The Conseil d'Etat 1s divided into sections, one of which, the
Section du Contentieux, acts as a court of law, while the others,
e.g. the Sectron des Travaux Publics, act as legal advisers to the
government by giving opinions, examining draft Decrees, etc.

A Joint Traibunal, the Tribunal des Conflits, on which the two high-
est Courts (The Court of Cassation and the Conseil d'Etat) are
equally represented, settles questions of Jurisdiction as between
the two systems of courts,
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private interests which the concepts of "public service® and "public
works" tend to establish 1s protected by the rule of the privileged
status of public works. Even 1f the public works are constructed in
irregular conditions, they will not he destroyed and any prejudice
suffered by private persons 1s made good by money payments.

The pace of Justice 1s slower than that of the modern contrac-
tort's plants, so that 1t 1s understandable 1f the opponents of nuclear
energy are not content merely to apply for the annulment of licerces,
but try to have the works stopped as from the commencement of proceedirgs
Two remedies appeared avallable to achieve this result, civil action a c
special interlocutory (de référé) proceedings or procedures to ohtain
the suspension of works under administrative law

11 The civil remedy for "voie de fait" (arbitrary administrative
action) 1s an exception to the principle of the separation of
powers mentioned i1n the introduction and derives from the
rule which makes the civil courts the protectors of property
rights. It 1s therefore a survival of historical circum-
stances; the lawyers of the Revolution and Napocleont's empire,
expressing the opinions of the victorious bourgeoisie, nade
the right of ownership the keystone of the Law

At that time, as we have seen, the administrative courts were
not yet separate from active administration, so that only a civil court
was sufficiently independent to defend this sacrosanct right.

"Voie de fait" consists of a physical act by the govermment
which 1s "manifestly" 1llegal and violates the right of ownership or a
"basic freedom".

Voire de fait has been invoked 1n several cases brought agains:
the construction or starting up of nuclear power stations We would
mention:

- application to the presiding Judge of the Bourgoin TGI
(référé) (2) on 30th May, 1975 and the presiding jucge of t-e
Lyons TGI on 5th May, 1977 (référé) to stop the earthworhs
and site development for the Creys-Malville (breeder reactor)
power station and prevent the construction of the power
section 1tself,

- application teo the presiding judge of the Cherbourg TGI
(référé) on 28th April, 1977 and an appeal to the Caer Cour:
of Appeal on 28th June, 1977 to stop quarry testing prior tc
the construction of the Flamanville power statiocn,

- application to the presiding judge of the Paris TGI (réleré)
on 2Znd November, 1979 to suspend the loading of *the Gra slires
and Tricastin I reactors.

(2) The "référé" 1s a summary procedure designed to produce a provi-
sional ruling - which will not bind the Jjudge of the supstance of
the case - either 1in an emergency (e.g to prevent imminent aarage)
or where there may be difficulty in enforcing a judgment or other
decision The ruling 1s usually made by the presiding judge of t-e
court, but only after hearing both sides.
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In these cases 1t was difficult for the plaintiffs to establish
that the operations objected to were "manifestly incapable of being
related to the application of a law or regulation®, 1.e. had no real
connection with an administrative power. Nevertheless they tried to
establish this i1n the Creys and Flamanville cases, and a discussion arose
whether, having regard to the nature or location of the works concerned
or to the date of entry into force of the Act on nature protection,
these works should be preceded by this or that public utility Decree or
project licence or by an impact study. We shall not go further into
these arguments based on legislation but shall now turn to a discussion
of the second conditions, 1.e. infringement of the property rights or
at least of "basic freedoms", which we think 1s of more interest to
foreign readers

The plaintiffs pleaded before the presiding judges of the
Bourgoin and Lyons courts that there was "infringement of the right to
quality of life, 1f not of the right to live"™. At Caen they pleaded
"the protection of natural spaces and landscapes, the preservation of
animal and vegetable species, the maintenance of biological balances 1in
which they played a part and the protection of natural resources from
all the causes of degradation threatening them", 1.e. the objectives of
the Act of 10th July, 1976 on nature protection. In Paris they pleaded
the risk of "imminent, irreversible and irreparable damage of an eco-
logical and economic nature". Were basic freedoms involved? The
courts concerned did not agree that they were.

It 15 well known that the French people, from the Declaration
of the Rights of Man and the Citizen 1in 1789 to the preamble to the
Constitution of 1946, have been lavish with generous lists of freedoms
or basic prainciples, but the concept of "basic freedoms"™ as applied to
vole de fait @rbitrary administrative acts) 1s much narrower and is
certainly affected by the exceptional nature of the jurisdiction of the
courts in this field (3).

We are dealing with "rights recognised and formulated by the
public authorities™., Now as the Caen court pointed out, "Section 1 of
the Act of 10th July, 1976 contains only a statement of princaple and
a recommendation for whose i1mplementation there are no arrangements in
the case of works of the kind now under dispute"™. Arrangements have
since been made, but the action brought subsequently in Parais has not
renewed the discussion.

It 1s clear that instead of sticking to the letter of the law,
the courts wished to take a broad matter-of-fact view and took into
consideration all the aspects of the problem and had regard to all the
precautions taken. For example, the presiding Jjudge of the Lyons TGI
found "that 1t emerges from the extensive research, the enquiries and
the opinions obtained in connection with the use of nuclear energy for
peaceful purposes in general, and with the construction of the Creys-
Malville nuclear power station in particular, that the consultants and

(3) The legal force of human rights as defined by the 1789 Declaration
and confirmed and expanded by the 1946 Preamble has on the contrary
become stronger in administrative case law. But 1in 19L6 everyone
was concentrating on rebuilding the country which had been retarded
by the crisis in the tharties and partly destroyed by the War, and
were asserting the rights of the workers and national soladarity.
According to J. Robert, the right to the environment 1s today at
the most a right in the process of emerging.
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authorities of all kinds associated with this project have been 1nspirec
by concern for safety and public health and even by concern with tne
quality of life"® The Paris TGI in 1ts turn was favourably inpressed
by the fact that Electricité de France (the State electricity supply
undertaklng) had postponed loadlng the Gravelines and Traicastin

reactors "in order to give 1ts Stall fuller information on the arrange-
ments made for safety, the proper operation of the installations ana

the reliability of the materials entering intc their composition™, arc
that "the value and effectiveness of the measures taken or envisaged "

had been "deemed reassuring by the professional bodies (trade urions)
directly concerned".

1.2 Recourse has also been made to the administrative courts, sirce
administrative law also provides for emergency procedures,
"réferés" and for the suspension of works

Administrative référé proceedings resemble those 1n the cav_l
courts, although an administrative Judge cannot oppose the erforce”e“t
of an administrative decision, but can only order that protectlve ster
be taken or for example that pxnprf rpn0r+q be obtained as nart o the
preliminary 1nvest1gat10n procedure Tt was probably 1in the hope of
introducing expert i1nvestigations not provided for by tne regulaticrs
into the public enquary procedure that led to référé proceeaings beirg
commenced against the orders to open public enguiries inte the Creys-
Malville and Belleville power stations. The applicaticons were rejectec
by the Grenoble and Orleans Appeal Courts as serving no useful purnpcse,
especlally since the orders concerned were "preparatcry®" 1ir nature arc
not regarded as giving ground for complaint, 1.e carrot be challerezeq
before the courts.

In accordance with the principle of the separation of gover -
ment and the administrative courts referred to 1in the introductio—,
review by an administrative court 1s subseguent to the event ard tre
bringing of proceedings will not 1n 1tself normally suspena tre erlorce-
ment of the administrative act complained of. Nevertheless, as ar
exception - and excluding matters concerning the maintenance cf public
order, safety and the public peace - an administrative court may crder
the enforcement of a decision complained of to be postponed, folleowing
a preliminary investigation undertaken as a matter of urgercy. Erforce-
ment may only be postponed where there 1s evidence that 1t woulc cause
damage which could not in practice be made good by compensation ana trat

there are sgeriocus grounds for the annlication i.e a pgood chance of 1tTs
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being accepted when the substance of the case 1s dealt with

The existence of the privileged status rule for public works
explains why the opponents of nuclear energy have consistently tr.ed to
have works pursuant to licences and other administrative decisions
stopped while attacking them through other channels. In this correct.o-
town planning legislation (building permits) is the favourite field for
the suspension of works, and the 1976 Act on nature protectior, wchk
seems to be the ecologists?! bible, penalises the absence of an impact
study by postponing works pursuant to decisions which should have peen

nroradod }“7 enich a aotudy
preceded SUCn a Suwuay.

The ecologist movements have won a victory in this fiela, bat
a Pyrrhic one. On 28th April, 1978 the Appeal Court ordered the sus-
pension of works under the building permit {under town plarning law) Zor
the Flamanville power station, but on 28th December, 1978, after the
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Prefect had 1issued a new permit free from the defects of the first one,
the application for a suspension of works under the new permit was
rejected on 20th December, 1978 and the Consei1l d'Etat took nc decision
on the appeal

Meanwhale in the interval between the April decision and the
new permit, Electricité de France was able to continue work not subject
to the building permit, in particular banking-up work along the sea
("public coastland") under a "terracing concession™ for which the Caen
Appeal Court refused a suspension on 28th June, 1978. Likewise the
Orleans Appeal Court ordered a suspension of the building permit for the
Belleville-sur-Loire power station on 13th April, 1979, but this decision
was reversed by the Conseil d'Etat on 7th December, 1979,

In addition, applications for a suspension of works were
rejected in connection with the declarations of public utility covering
the Blayais (18th October, 1976) and Creys-Malville (4th May, 1979)
power stations

II. ACTION AGAINST SPECIFICALLY "NUCLEAR" LICENCES

In France the overall programming or site-selection stages
are concerted with the Ministries concerned and with the authorities of
the Régron and Département, and they end in goverrment decisions. In
contrast to various legal systems abroad, however, these concertation
procedures are not at present covered by regulations, but are merely a
matter of administrative practice, so that decisions reached cannot
be challeneged i1n the courts.

On the other hand, in France the construction and operation of
large nuclear installations (5), 1n particular nuclear reactors, are
subject (6) to a project licence granted under a Decree of 11th
December, 1963 as amended on 27th March, 1973 and also, where appropri-
ate, to two different kinds of licence for discharging radicactive
effluents, depending on whether the latter are liquid or gaseous., More-
over, Decrees embodying project licences endorse administrative practice
by not allowing reactors to be loaded or go critical or be put into
normal use without ministerial approval of the provisions and final
safety reports and compliance with general operating instructions.

Such ministerial approval may be considered tantamount to a licence.

No decision has yet been given regarding discharge licences
(7), but several cases are pending.

(5) These comprise the "nuclear installations" specified in the Paris
Convention of 29th July, 1960 on Thaird Party Liability in the
Field of Nuclear Energy, together with large-scale accelerators.

(6) Without prejudice to the procedures provided for in Articles 37,
41, 78, etc of the Treaty of Rome (EURATOM)

(7) A judgment by the Lille Appeal Court on 10th January, 1980 dismissed
an appeal against Orders by the Prefect directing public enquiries
into applications for licences to discharge radioactive effluents
from the Gravelines power station.

As already stated, Orders directing public enquiries are "preparatory"
steps giving no grounds for action and cannot therefore be brought
before the Court as being ultra vires ("excés de pouvoir").
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On the other hand, project licences have been the subgect of
significant decisions by the Consei1l dtEtat.

The oldest of these dates from 28th February, 1975 and con-

cerned the Fessenheim power station (the Herr, Rettig and Boos case).

uuuuuuuuuuuuuuuuu s the plaintiffs endeavoured to challenge the
legality of the Decree granting the licence, arguing that consultations
should have been held with bodies such as the Conseil Supérieur de
1'Electricité or the European Commission, specified in leg:slation
other than the 1963 Decree under which the contested Decree was 1ssued
The Consell d'Etat rejected the first decision given in the States of
the European Community on the interpretation of Article 34 of the
Euratom Treaty.

It found "that 1t 1s clear from the provisions of Article 34
that the latter are not applicable to a nuclear installation such as
the one licensed ... consisting of a nuclear reactor intended not for
experimental purposes but for the industrial generation of electricity”

The Decision went on to say that under certain conditions tne
local enquary provided for by the 1963 Decree could be replaced by the
enquiry made prior to the declaration of public utilzity,

As part of 1ts habitual review of the legality (ultra vires)
of administrative action the Conseil d'Etat found no evidence before
1t to warrant the view that the Government had acted on "materially
incorrect facts or had committed a manifest error of Judgement™ - common
explanations for ultra vires actions - 1n i1ssuing the licence complained
of,

However, in examining the projgect licence thz lo~seil d'Etat
implicitly refused to apply the method of weighirg adrsantages ard draw-
backs which 1t uses 1n reviewing a declaration of public utility (see
under III below).

More recently, after rejecting about fifty complaints agzirst
the Creys-Malville power station, the Conseil d'Etat rendered two
wmportant decisions on 4th May, 1979 dismissing complaints by the
Département of Savoie and by Messrs. Tazieff, Bombard and Cousteau
against the declaration of public utility and project licence for that
power station. Leaving aside for the moment the decision on the
declaration of public utilaty, the Decision on the project licence
found that the normal licensing procedure had been followed and that
the plaintiffs were wrong in maintaining that the Decree complained of
did not enable the authorities to enforce compliance by the cperator
with satisfactory safety regulations laid down by the Decree z1tself or
with later decisions by the competent Ministry. As regards the argumert
based on Article 34 of the Treaty, this Decision followed the above-
mentioned Decision in the Herr Boos and Rettig case, so extending 1t
to cover a breeder reactor.

I, PROCEEDINGS AGAINST DECLARATIONS OF PUBLIC UTILITY (DUPs)

In addition to 1ts original function as the first stage of the
expropriation procedure, the enquiry preceding a declaration of publaic
utility (DUP) may, in the case of nuclear operators who, like
Electricité de France or the CEA, are legal entities under public law
with authority to expropriate, under certain conditions alsc take the



place of the local enquiry provided for in the Decree of 11th December,
1963, the enquiry provided for in the regulations on installations
classified for nature protection purposes, and the enquiry provided for
in town planning law on alterations to land-use plans.

Being both the initial procedure and a common feature of
several types of official preliminary investigation, the preliminary
enquiry may be regarded as the corner-stone of the wvarious administratave
decisions required before constructing a nuclear power station,

In these circumstances 1t 1s understandable that Decrees
declaring power stations or other large nuclear installations to be of
public utilaty should have given rise to considerable litigation. The
Conseil d'Etat, competent at first instance in view of the fact that
DUPs for nuclear installations are made by Decree, keeps a close check
on external or formal legality, e.g. on the membership of the committee
of enquiry (Conseil d*Etat, 10th January, 1980, DUP for the Flamanville
power station), on the list of communes where the enquiry 1s conducted,
on the contents of the documents made available to the public, on publi-
city and on the duration of the enquiry (Conseil d*Etat, 4th May, 1979,
Creys-Malville cited above).

Special interest attaches to the acceptance by these Decisions
that DUP enquary procedures comply with the law, because, as we have
seen, such enquiries are complicated by having to satisfy the provisions
of several different sets of regulations.

The main point regarding public utility, however, is that since
1971 the Consei1l dfEtat, pursuing the i1dea already underlying the concept
of a "manifest error of judgement" present in ultra vires action and
making an ad—.iistrative decision unlawful, has been comparing the
advantages ard di-advantages of projects whose public utility i1s con-
tested. It 1s clear that even more than in the case of a "manifest
error”, an assessment of advantages and drawbacks cannot be reconciled
with tne absence of a review of project desirability which follows from
the separation of aciive administration and tre courts, unless the
Conseil d'Etat proceeds with caution.

Be that as 1t may, the Conseil d'Etat 1s thoroughly familiar
with energy problems and has drawn a perfectly clear and firm conclusion
from these comparisons., Thus in the Creys-Malville Decision mentioned
above 1t found as follows:

"The i1mbalance between energy requirements and available
resources in France makes it necessary to develop the genera-
tion of electric power by different processes from those
usually employed, strict rules are imposed on constructors and
operators of nuclear installations and precautions have been
taken to ensure the safety of the latter, construction of the
power station on the site proposed by the projgect will not
result 1n serious damage to the environment; in these circum-
stances 1t does not appear from the application that the
project would have economic, financial, safety or environmen-
tal disadvantages whach would deprive 1t of aits public
utility character. .".

After such a view of the projgect for the prototype fast
neutron power station, which was the main target of the action, or of
the Eurodif enrichment plant at Traicastin {(Conseil d'Etat, 27th July,
1979), the reader will not be surprised to learn that the same favourable
conclusion was reached when comparing the advantages and disadvanteges
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of installations using standard pressurised water reactors (Consexil
d'Etat, 27th July, 1979 re the Blayais power station - Conseil d'Etat,
9th November, 1979 re the Gravelines power station - Conseil d'Elat,
10th January, 1980 re the Flamanville power station).

IvV. PROCEEDINGS AGAINST LICENCES WITHOUT SPECIFICALLY NUCLEAR
ASPECTS

Apart from declarations of public utility, many other non-
nuclear regulations have to be complied with i1in order to construct or
operate a large nuclear installation and in particular a nuclear power
station. It 1s neot possible to provide an exhaustive immutable list of
these regulations or of the licences or declarations they may require,
partly because such a list would depend cn the particular features of
the site chosen (e.g. presence of historical monuments or protectez

natural sites, purchase of forests, etc.).

However, 1f procedures connected with a particular aspect of
a site are disregarded, there remains a hard core of about ten regula-
tions and licences.

The first group i1s connected with acquisition of ownership or
use of land. If the land required belongs to private persons, 1t may
be acgquired by a nuclear operator by expropriation, 1f he has the
necessary powers. We have seen {see Section III above) that
Electricité de France has these powers, and under a special Act the
NERSA has them, as also does the CEA, There are two stages in the
expropriation procedure, one of which 1s administrative and includes,
apart from the declaration of public utility, determining what land to
expropriate and listing the interested parties, under transferability
orders i1ssued after so-called transferability enquiries.

The second stage 1s a matter for the civil law because, as we
have seen (Section I above), the ¢ivil courts are traditionally the
protectors of property rights. By order, the courts can transfer
ownership and, 1f the parties do not reach agreement on the amount of
compensation, can decide this also. Transferability orders may be
challenged before the administrative courts and a court expropriation
order be annulled by a Court of Appeal

Such litigation on expropriation subsequent to a DUP 15 not
commont 1n the nuclear field, which suggests that opposition to 1t has
come more from outsiders than from the inhabitants of the villages

around the site. This aspect would probably not be of great interest
to readers.

Apart from purchases of forests, for which the procedure
varies with their legal status {depending on whether they are "State"
forests), the construction of installations for abstracting water from
or discharging 1t intoc major rivers, which have always been State
property, or the reclamation of land from the sea are subjgect to permits
for the precarious tenure of public land or to sea-wall concessicns.

The sea-wall concession reguired for constructing the Flamanville
power station was contested, but in vain.

Another group consists of the permits required for opening
guarries, abstracting sand from the beds of water-courses, making ra:l
and road connections and constructing extra transmission lines for
carrying power to and from an installation, There may of course be
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legal skirmishing in connection with the various permits granted under
this heading. For example, on 8th March, 1978 the Conseil d'Etat
annulled a suspension of the Prefect's order approving the route of the
transmission line from the power station,

As 15 well known, nuclear power stations require large amounts
of cooling water which 1s discharged into a river or the sea whenever
open-circuilt cooling 1s possible, so that licences to abstract and dis-
charge water have to be obtained following an official investigation
which varies somewhat depending on official discussions and public
enguiries, The use of cooling towers also requires a certain amount of
water and in practice 1t 1s always necessary to discharge some waste
water, whence the need to obtain official licences in this case also,
Such licences may likewise be contested in the courts.

However, the most interesting legal questions have been
raised first by the application of town planning, building and construc-
tion law, and secondly by the "adoption" by France of the practice of
impact studies borrowed from the United States law.

The incomplete account we have given shows that the French
system 1s marked by separate licensing procedures operating side by
si1de, each one being followed by the competent Ministry in drawing up a
and applying this or that regulation. However, apart from public
enquiries, these regulations, or in their absence administrative prac-
tice generally adopted and considerably strengthened in the nuclear
field, provide for official consultation in addition to the public
engulry proper in the great majority of the procedures in guestion. 1In
the official consultation the investigating Minister consults all the
other Ministries, administrative departments and sometimes local author-
1ties off2c1871, concerned by the project.

This practice makes possible an almost exhaustive and very
thorough study of all the aspects of a project and provides a framework
for concerted action =o mitigate 1ts drawbacks, but at the price of
considerable duplicaticn and the absence of overall machinery withain
the "activd administrat_on to weigh the merits and disadvantages. In
the present state of the law, communications between official depart-
ments, which establish de facto links in screening applications for
the various licences, are not published and cannot be the subject of
legal proceedings.

Consequently, the tactics of opponents of nuclear energy have
been to try to make court decisions link the different licences together
in the hope of being able to prove that one component part i1s 1llegal
and so lead to the collapse of the whole systen.

In this connection the law on town planning, building and
construction might seem to be promising terrain. Building permits
were 1nstituted long ago by the law on building and construction, but
were thoroughly reformed in 1977. Their purpose 1s to ensure compliance
with the rules laid down in town planning documents, namely in outline
plans for urban improvement and development (SDAUs), land-use plans
(POSs) and urban development plans. Above all they make the submission
of applications or the 1ssue of permits subject to investigation under
procedures distinct from the permit procedure,

However, there 1s now abundant case law to show that the

legality of buildaing permits 1s Judged entirely by the rules of town
planning, and does not depend on detailed compliance with projects
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power station). Likewise the construction of a nuclear power station

and the permit for putting up the buildings composing .t "are governed
by separate legislation and independent procedures which do not prevert
the building permit being lawfully issued before a licence 1s given for
the large nuclear installation®" (Lyons Appeal Court, 25th October, 1979
re the Cruas power station).

The legal certainty which operators aerive from the Ccnseil
d'Etat?s reaffirmation that the procedures are separate is gquite clear

to the practice of impact studies.

It 1s also well known what i1mportance ecologist circles attach

It 1s therefore not surprising that in tneir litigious
offensive one of their main weapons should have been a demand that the
impact studies included in the various apvplications for licences should
conform to the Act of 10th July, 1976 on nature protection.

We leave aside those decisions which ignore the argument
based on the absence of impact studies from applications for licences
made before the inclusion of any impact study became compulsory (Cctoover,
1977) and also the decisions concerning the guestion of publisn.rg such
studies.

The decisions concerning the content of ympact studies seem
to us more interesting (Lyons Appeal Court, 25th October, 1979 re the
Cruas power station, and Consexl d'Etat, 7th February, 1979 re the
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Bellevilie power station).

According to the first of these decisions 1t 1s for the
administrative court "first, to verify whether the regulations concerr-
ing the content of the impact study have been compiied with (analysis
of initial state of site, study of changes made by the project, and
measures envisaged for preventing or offsetting effects harmful to the
environment), and secondly to check that the building permit i1ssued on
the strength of the findings of tne study 1s not based on materially
incorrect facts or a manifest error of Judgement™

CONCLUSION

Some legal commentators (see J. Ph. Colson and A. Bockel)
seem to deplore the "conventional™ approach adopted 1n cases concerning
licences for nuclear power stations and feel that the Conseil d'Etat
could have been bolder or more original.

Apart from the reasons we have given connected with the
traditional French view of the Jurisdiction of the courts over acts of
government and the functioning of the "public services", the implicit
refusal to develop case law 1n a number of possible directions in dis-
putes resulting from implementation of the nuclear programme seems to
be due to the Conseil dYEtat?'s conviction that 1n present circumstances
France's nuclear policy 1s sound, 1.e. that the balance of advantages
and drawbacks 1s positive.

It would be presumptuous to predict future developments 1n
this field. The strict check on legality kept by the courts might
reveal that this or that administrative decision was wrong, especially
as the opponents of nuclear energy are perfecting their arguments as

- 68 -



each case 1s tried, or are changing the direction of their attack in
the hope of eventually finding a weak spoct in the highly complex
mechanism of licences and regulations which constricts the construction
and operation of large nuclear installations. It is also possible that
for a time the legal emphasis may shift towards obstructing public
enquiries by intimidation, 1.e. to the field of criminal law, and
towards a demand for non-litigious administrative procedures to be
reformed by legislation or administrative regulations,
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STANDARD RULES FOR LIABILITY AND COVER
FOR NUCLEAR INSTALLATIONS*

J. K. Pfaffelhuber and B. Kuckuck
Federal Ministry of the Interior
Federal Republic of Germany

I. THE PROBLEM

The present liabilaty ceiling of DM.1 billion per cases of
damage from a nuclear installation provided for by the German Atomic
Energy Act 1s 1llogical. Paradoxical though i1t may seem, 1t 15 1in
contradiction with the high safety standards of our nuclear power

stations. On the other hand, technical installations will never be
guite 100 per cent safe.

The protection of our population and the liability of those
who cause damage should no longer be lamited to the current ceilings
for liability and cover. Those whom the citizen regard as fortuitous
victims of reactor incidents are entitled to full compensation. Limited
protection 1in case of nuclear disasters - which we hope will never occur
and we believe that the safety margins in German nuclear installations

should guarantee this - 1s not 1n keeping with the social system i1n the
Federal Republic of Germany.

Anyone who 1s in favour of energy supplies from nuclear power
stations should therefore be 1n favour of full financial compensation
for his fellow citizens i1in case of nuclear damage.

ITI. REASONS FOR MAKING CHANGES IN LIABILITY AND COVER

1. Legal situation after "Harrisburg"®

The near-catastrophe at Harrisburg in the United States has
made all Americans aware of the great danger of reactor incidents

* This Article has been reproduced from "Atomwirtschaft", January 1980,
by kind permission of the Editor and the authors. Responsibility for
the views expressed and the facts given rests solely with the authors

Note by the Secretariat: This Article as well as the following Article
by Mr. Breining are extracted from papers presented at the Sixth
Gernan Symposium on Nuclear Law held in Munster in 1979. They :1lu-
strate the current debate in the Federal Republic of Germany concern-
ing the evolution of the nuclear thaird party liability system at a
time when the revision of the Paris Convention and the Brussels
Supplementary Convention draws attention to this question.
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(a) In spite of our great distance and different circumstances
from Harrisburg, the events there have started a movement in the Federal
Republic of Germany towards a critical stock-taking and a review of the
arrangements for taking adequate precautions in respect of German nuclear
power stations. The review could not be confined to existing arrangements
for compensation for damage. The breakdown of safety precautions at
Harrisburg must be rated as the first serious reactor casualty ainvolving
liability in nuclear law, Apart from serious damage to the installation,
there was also Jamage to third parties; as a result of the advice of the
Governor of the State of Pennsylvania to evacuate pregnant women and
small chaildren within a five-mile radius, United States ainsurers started
making payments on account as from the secord day after the accident.
Over 3,000 people were paid a total of some US$2 million forthwaith and,
as far as we know, a compensation fund of US$#80 million has been set up
te meet future claims,

We fully realise that in 1975 the Federal Republic of Germany
took 1ts first big step towards improving protection for wvictims by
passing the amendment to the Atomgesetz (Atomic Energy Act) concerning
liabilaty, but that does not mwean that we should still boast about what
an excellent liability system we have., Although we are in the van of
progress, we have little cause for self-satisfaction.

(b; For example, various countries (Japan and the German Democratic
Republic) have no ceiling for liability.

United States legislation on nuclear liabil-ty, the so-called
Price Anderson Act, at present provides for liability payments up to a
ceiling of US$560 million, but Congress is demanding radical improvements
in the legislation and liability situation as it affects the population.
The financial ceilings are said to be "unfair” to all parties, because
they are not in the true interest exther of the population or of the
nuclear industry (1).

In a neighbouring country, Switzerland, whose legal tradition
18 naturally very close to ours, a Bill is being discussed which
proposes (2¥ that the owner of a nuclear installation should bear
unlimited l1ability in accordance with the general principles of the
law on compensation for damage, A victim would have a direct claim
against the insurer. Private third party insurance cover would total
Sw.Frs.1 billion, of which at least 200 millron would be covered by the
insurer and the rest by the Swiss Federal Govermment, For thas the
Federal Government would collect contributions from the owners of
nuclear installations and holders of transport permits, which would be
calculated on the actuarial principles for premiums and paid into an
interest-bearing fund. The Federal Government would continue to make
payments 1n case of major damage,

These methods of making improverents should also be discussed
in the Federal Republic of Germany, i1f i1t 1s intended to treat standard
rules seriously.

(1) See Atomic Energy Clearing House, Vol. 25, No. 29, 16th July, 1979,
page 48 1T,

(2) The updated version of the Swiss Bill 1s reproduced i1n the Supplement
to this 1ssue of the Bulletin (note by the Secretariat).
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2. Shortcomings of the current Atomgesetz (Atomic Energy Act)

German nuclear liability legislation is based on the provisions
of the Paris Convention on Nuclear Liability of 1960, as amended in 1964,
and the Brussels Supplementary Convention of 1963, as amended in 1964,

(a) The Swiss Expert Committee comes to the conclusion that
"there 1s no sufficient Justification, either legal or political," (3)
for the financial ceiling on liability.

When the two European Conventions were ratified, we did indeed
put a higher value on the advantage of unified legislation, international
solidarity and easier decisions on transfrontier damage, but 1t must be
admitted that we share the criticisms made by the Swiss 1n many respects

(b) For example, our craiticism of the OECD Conventions was the
reason why the liability c¢eiling in the Federal Republic was raised to
DM.71 billion, prescription was extended from ten to thirty years and the
damage due to a grave natural disaster excluded by Article 9 of =<hs
Paris Convention was included under government cover.

After Harrisburg 1t 1s true that preliminary agreement wa at
last reached in Paris on couapensating for recent inflation and increas-
ing the Brussels scale by a common correction factor of 2.5. This could
mean Jjoint government paymerts of up to DM.750 million per incident 1in
expensive cases,

(c) But even this financial correction is too uncertain for
us as regards 1ts time-scale and marks no progress for the country If
the situation 15 to be properly regularised, the liability ceiling must
be removed and the responsibility of those who cause in.idents must be
revised. For this purpose the Federal Minister of Interior ha. worked
out preliminary practical suggestions with other Departments and also
with electricity supply undertakings and i1nsurance companies.

There are many reasons for removing the limit on liability and
the arguments against doing so are weak.

(1) It 1s agreed that the already high s:fety standards of
reactors 1n Germany should always have top priority On
the other hand, the part now published of th. German study
on risks recalls the conclusions of the United States
Rasmussen Report, namely that reactors cannot be absolutely
safe for ever and that, however unlikely a major reactor
incident may be, if 1t does occur, 1t will cause immense
damage both immediately and later,

(3) Explanatory Report on the Swiss Bill, page 20.
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(11) Meanwhile, reactor safety 1s so good that reactor operators and
the nuclear industry no longer need the protection of limited liability
which an 1960 was still more appropriate for small reactors, This pri-
vileged treatment of the nuclear industry, which was reasonable at that
time, 1s today an anachronism because the main purpose of nuclear legis-
lation has become to afford protection instead of to promote development.
It puts nuclear energy undeservedly in the shade.

(111) There is a constant tendency in German insurance legislation
to remove legal 1imits on compensation, as has already happened in the
case of damage caused by water, and to apply the normal regulations
regarding unlimited payment for damages. Consequently the remaining
limats on liabilaity in the "Gesetz zur Anderung schadensersatzrechtlicher
Vorschriften™ (Act to amend the regulations on legal compensation for
damage) of 1st January, 1978 are exgressly understood by Parliament to
be temporary preparatory measures (4).

(1v) Removing the ceiling on liabilaity an connection with nuclear
energy, to which public opinion 2s sensitive, would at last relieve us
of the insoluble problem of finding a legally acceptable formula under
Section 35 of the Atomgesetz (Atomic Energy Act) for distrabuting the
financial burden in case of a nuclear catastrophe.

(v} It must be remembered that the concept of a social welfare
State does not acknowledge an arbitrarily fixed ceiling for the protect-
i1on of victaims, In the case of a disaster the State still has an
unwritten obligation to give 1ts afflicted citizens care and assaistance
up to a 1rmit which, depending on circumstances, need not stop at
DM,.1 ballion,

{vi) If those who cause incidents were obliged to give higher
financial guarantees, the State budget would be relieved, so serving the
interests of financial policy,

In practice the present indemnity obligation limits the risk
born by the owner of a nuclear installation to claims for damages for
which he can obtain cover on the insurance market. Ten-year old damage,
genetic damage and damage following natural disasters, which insurance
companies, despite our efforts to the contrary, unfortunately stall
refuse, are now covered by the State from nil upwards as a precaution
and in serious cases are made good by it,

Such praivaileges are unhealthy, because in the long run they
may weaken the sense of responsaibility of operators of nuclear power
stations, whereas a full sense of respensibility would help to make
them act more carefully and reliably and so avoid mistakes,

(v11) We cannot afford mistakes i1n view of the magnitude of the
risks from nuclear power stations. We believe that managers of energy
supply undertakings know that an incident on the Harrisburg scale in the
Federal Republic of Germany might mean the end of nuclear power in our
country!s energy policy.

(4) See the report by the Rechtsausschuss (law committee), BT-Drucks,
8/562, page 12.
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ITT. SUGGESTICONS FOR CHANGES IN LIABILITY AND COVER

In view of these circumstances the existing ceiling on liabil-
1ty cannot help to make the public accept nuclear energy, so that early
action 1s required to regularise liabilaty and cover under the
Atomgesetz (Atomic Energy Act).

Te International aspects

As already mentioned, the Federal Republic of Germany 1s a
Contracting Party to the Paris and Brussels Conventions, so that standard
rules must take account of international law and foreign considerations.

(a) It 1s true that the Paris Convention sets a financial 1limit to
l1abality and assumes a balance between liability and cover, so that
when the State intervenes, according to the letter of the Convention a
liabalaty ceiling of, say, DM.500 billion would be i1n order, whereas
unlimited liability would not. The spirit of the Convention makes 1t
clear that such differentiation 1is absurd.

It was accordingly a sign of the changed spirit of the
Convention on liabality, when there was no direct, reasoned opposition
from any other Signatory State to the German assessment of the Swiss
B1ll to the effect that 1t could not reasonably be i1magined how improved
protection for victims might infringe the Convention on liability and
protection for victims. All countries are therefore seeking ways of
enabling Switzerland, 1f i1t wishes,to become a Party to the Convention.

(b) We think that the spirit of the Convention sets a new limit.

The spirit of the Convention on liability should prohibit the
liabality risk for owners of nuclear installations from being made
economically unbearable. Here lies the rub, namely how to determine and
make proper use of the financial laimits to the responsibility of those
causing damage, and how to fit the special regulations of different
countries better into the international compensation system.

2e Possible ways of provaiding unlimited protection

Liability arising from unforeseeable causes, 1l.e, strict
li1abilaty, must be retained as the basis for protecting victims, as must
the devolution at law of liability upon owners of nuclear installations,

If a system of claims for compensation i1s adopted, there will
st111l be a financial ceiling on owner liability and the State will pay
compensation directly for damage exceeding the ceiling amount. This
solution should fit the Convention quite well, but would leave the
cerling on private responsibility too low,

Nor 1s there much to be said for an unlimited liabilaty for
damage 1in excess of the limited risk liabality when that damage 1s caused
by fault. Dangerous installations are the origin of liability, so that
considerations of fault in cases of nuclear catastrophes may well play
no part because fault cannot be proved.
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(b) To round off these remarks on legal lrability one should
therefore take a look at the possibilities of obtaining private cover,
The best liabilaty system 15 useless unless crisis-proof funds are
available quickly in case of need,

T ot 2m I W R Ry Wy o~ e wven
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DM.200 million for pharmaceuticals and write billions of business in the
much more hazardous field of non-life insurance, could probably cover
DM, 500 million-worth of third party liability risks today, but account
should be taken of the total of accumulated premium payments.

Energy supply undertakings, which have hitherto jJointly
covered the first DM.300 million in excess of the total written dairectly
by insurers, might now extend their cover to DM.1 billion.

{c Revond that nothinge can nrohahlvy be done wi1thout
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) nd th t
cover, In case of disaster where the State steps in, the )
bility of taxpayers must be invoked.

On the other hand, government risk-coverage must not be free
of charge in the case of smaller claims, If the government provided a
further DM.1 billion cover, one might envisage

1. obliging operators to pay insurance contributions to the State
and setting up an interest-bearing fund, as 1s done 1in
Switzerland up to a ceiling of Sw.Frs.1 billion;

2. obliging reactor operators te contribute while still compensa-
ting for damage up to DM.1 million, so that government compensa-
tion payments would be reduced accordingly on the United States
model;

3. entitling the govermment, after paying compensation, to recover
1t from the responsible owner up to a specified amount or in
certain cases.

Iv. FINAL COMMENTS

Where there 1s intent or gross negligence, the right to recover
a limited sum should meet the case, but this would mean taking out
further additional insurance or buirlding up reserves, so that it would
probably be best i1n the long run to institute a right of recourse with a
certain repressive character and increased individual responsibility and
to 1link 1t wath preventive ainsurance premium payments into a government
fund, as 1s planned in Switzerland.

The prainciples and details of these arrangements should be
discussed with all the parties concerned.
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REFORM QOF LIABILITY IN NUCLEAR LAW*

(UNLIMITED LIABILITY DOES NOT AUTOMATICALLY
CREATE UNLIMITED COVER)

W, Breining
Allianz - Versicherungs - AG, Munich

INTRODUCTION

The suggestions which are being made for changes in liabilzty
1n nuclear law are clearly prompted by what happened at Harrisburg and
1t 15 understandable 1f 1n this connection not only questions of safety
are being discussed, but also questions of liabailaty.

The German insurance industry 1s ready for such discussions.

T+ haoe alrasdy mads a Aacr1eive contributiroan Fowarde cnvoering nuclear
% dS aaready Made g JdeClsSive COoNITliovuitlicon wowallGS COver'lng nuc.ieal

risks, first by underwriting the first tranche of DM.200 million through
the Deutsche Kernreaktor-Versicherungsgemeinschaft (DKVG), 1.e. the
association of German maclear reactor insurers, and then, after increas-
ing 1its liability to DM.1 billion, by underwriting the second tranche of
DM.300 mi1llion 1n advance under a co-1nsurance arrangement in close
co-operation with the electricity supply industry.

Compared with other countries the Federal Republic of Germany
1s not only in the van of progress, but the German insurance industry is
also in the lead with 1ts commitments. This fact must be remembered i1f
new discussiong are starting. A further point 1s that the German
insurance industry, like that of all other countries, belongs toc an
international pool without which the insurance of nuclear risks could
not be contemplated. The enormous capacity required in the nuclear
sector for dealing with non-life and third party risks c¢an only be pro-
vided by a world-wide pooling and reinsurance system.

At the present time German insurance companies can contribute
only a few general comments on what has been said so far.

LIABILITY AND COVER

Unlimited liab:lity 1s primarily a matter for the party liable,
but of course 1t 1s more or less directly connected with the possibilaty
of obtaining cover for it.

Apart from the fact that the Swiss 1dea of unlimited liabzlity
in nuclear law 1s 1in conflict with the Paris Convention and the Brussels
Supplementary Convention, that i1dea has not yet been put into effect in
Switzerland either, There i1s also the question whether the increased

* This Article has been reproduced from "Atomwirtschaft", Jaruary -
by kind permission of the Editor and the author, Respons._oil.ty

52,
the views expressed and the facts given rests solely with the alLth
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security given by unlimited liabality 18 not more apparent than real,
Unlimited liability does not automatically create unlimited cover. If
the principle observed hitherto of a balance between liabilaity and cover
vere abandoned, the protection of victims would not be improved., Where
potential damage ceases to be tangible, measurable and manageable, a
s1tuation arises which can no more be made to fit liability standards
than can a "national catastrophe®., This 1s also the 1dea underiying the
system embodied in the Paris Convention and the Brussels Supplementary
Convention, narely lamitation of liabaility as far as is practicable and
government compensation for damage above that limit caused by disasters.
This system 1s also the goal of the new Netherlands legislation, namely
a liabilaity laimit for the operator of F1.100 mi1llion and State cover of
up to F1.1 billaicn.*

Conseguently the insurance industry can only recommend that
the extent of liability should be decaided by risk concepts which can be
envisaged and calculated., It must be said quite clearly that with the
best will in the world the insurance industry cammot provide unlimited
cover, There are many reasons for this, especially the fact that there
15 a wide gap between what 1s promised and what can be done, so that
the ability demanded by the law to honour insurance contracts at all
times would be most seriously jeopardised, which would inevitably preju-
dice cother branches of insurance.

COVER CAPACITY

If then the insurer cannot cover unlimited liabilaity, the old
question of capacity becomes acute. As mentioned at the start, this ais
a question for the world insurance market in which third party liabality
capacity ana non-life capacity must be considered together. At present
non-11fe insurance capacity 1s about DM,.750 million and third party
liabalaty capacity a1s about DM,200 or 300 million., Whether these capa-
cities can be 1increased will have to be seen at the appropriate time,
The following ccnsiderations also apply.

Internaticnal capacaty 1s buirlt up because separate countries
have requirements. Only 1f certain amounts are required in the insurer's
own country will he be ready to do something on the same scale ®for
others", Here out high level of liability compared with all other coun-
tries 1s already a disadvantage for our thaird party liability capacaity.
If we draw still further ahead of them, the capacity problem 1s likely
to become more difficult,

This 1s also the reason why non-life capacity as higher than
third party liabilaty capacity. The extremely high values to be covered
are found in all the countries concerned and this creates national and
consequently internmational capacity. In addition, not only are nuclear
risks covered, but also other risks such as fire, machinery and sc on.
This necessary protection serves to safeguard both the electricity supply
industry and those who operate 1t, and also ensures that electricity
supplies will be maintained in spite of the occurrence of damage. Nor

* Note by the Secretariat: The Netherlands Act of 17th March 1979 con-
cerning third party liability for nuclear incidents came inteo force
on 28th December 1979. It 1s reproduced in the Supplement to
Nuclear Law Bulletin No. 24,
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should 1t be forgotten that non-~life insurance plays an important part
in the granting of investment loans, as well as helping to protect
investors, Consequently non-life capacity and thard party liability
capacity, for which there are different underwriting systems, are not
simply interchangeable,

In this connection 1t should be mentioned that the electricity
supply industry still bears high risks of i1ts own, because the value of
1ts installations 1s far above the insurance capacity lim:t and 1t also
has to bear the risk of breakdowns.

Nor can the capacity problem be s0lved by keeping a limit on
unforeseen risk liability and adding unlimited liability for damage
caused by fault, Apart from the questions of pranciple which this would
raise, liability for damage caused by fault would be as dafficult for
insurers to cover as unforeseen risk liability. The greater the damage
and the more perscns affected by 1t, the more difficult 1s 1t for indi-
vidual victims to prove that a fault has been committed. The courts
would have to come guickly to the aid of the ingured parties and treat
liability for damage caused by fault as equivalent to unforeseen risk
liabilaty by shifting the burden of proof and other means. It would
therefore be unrealistic to assume that a liability capacity for damage
caused by fault could be built up i1n addaition to an "unforeseen risk
capacity"”.

THE STATE AS INSURER?

If then the capacity of insurers, including their co-cperative
efforts with the electricity supply industry, i1s not sufz_cient to cover
liabilaty in full, the only normal remedy will be the isual medel, which
1s also international, namely

- to make full use of capacity
- and also for the State to hold operators safeguarded.

The suggestions made in Switzerland in this c¢onnection, seem
very problematical and have not yet been sorted out or fully discussed,
and are to the effect that actuarially calculated contraibutions should
be collected for holding coperators safeguarded. The State should not
act as an insurance company, especially as 1t certainly does not intend
to assume all the functions of one. This would mean, among other things,
having 1ts own machinery for settling claims, to mention only one of the
not 1inconsiderable consequences,

EXTENSION OF COVER PERIOD

Where the discussion deals with extending the cover period of
ten years following the occurrence of a nuclear incident, rt must first
be established that settlement of claims for damage 1s practicable and
workable, This 1is only so, 1f there i1s enough time to ascertain and
evaluate the facts. Nor must the examination of causal relationships
be prevented by shortage of time and other enviromnmental influences.
This applies especially to problems of genetic damage. Moreover, the
international reinsurance market is not at present able or prepared to
go beyond the ten-year period, which is in any case laid down 1in the
Paris Convention. In Japan also, private insurance companies limit their
cover to ten years.
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Furthermore, an inevitable result of lengthening this period
would be that insurers would be allowed to keep reserves for many years
which would be recognized for tax purposes, a situation which the pres-
ent system could not cope with.
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Gerhard Hexer-wdbse! Rechtsfragen des ggports von Kernanlagen in Nicht-
kernwatienstasten, Studien zum intermationalen Wirtschafisrecht und

errnwal eIrmatlio riscilal

in International Economic and Atomic Energy Law/.

The author treats a problem which has become the subject of
extensive discussion during the past years: the export of nuclear
installations to non-nuclear-weapon States within the meaning of the
Treaty on the Non-Proliferation of Nuclear Weapons (NPT). Despite 1ts
somewhat restrictive title, the study deals also with the export of
nuclear material, equipment and technology.

The author starts with analysing the problems under inter-
national law, 1n particular those raised in connection with the NPT.
He first considers nuclear transfers between States party to NPT, and
especrally the export of "sensitive" materials, equipment and facilities
and 1ts relation to Article IV, paragraph 2 of the NPT according to
which the parties undertake "to facilitate, and have the right to parti-
cipate 1n the fullest possible exchange of equipment, materials and
sclentific and technological information for the peaceful uses of
nuclear energy"”.

The second set of cases examined concerns the export from a
State party to NPT to a non-contracting State. Finally, nuclear trans—
fers between States not party to NPT are reviewed. All three scenarios
are 1llustrated by numerous examples, such as the agreement between the
Federal Republic of Germany and Brazil. The author devotes particular
attention to the "Guidelines for nuclear transfers®" and the "trigger
list" agreed by supplier countries which he gqualifies as measures of
political co-ordination on the basis of reciprocity which do not con-
stitute an international treaty.

In the second chapter of his book, the author describes and
discusses the regulation of nuclear exports in the Federal Republic of
Germany inon—nuclear—Weapon State party to NPT), the United States of
Ameglca nuclear-weapon State party to NPT), and France (not party to
NPT).

The last chapter 1s devoted to export agreements under private
(1nternational) law which constitute the original legal source for
nuclear transfers under the umbrella of international obligations bet-
ween States, Of particular interest in this context are questions
related to the legal qualification of "letters of intent", the choice
of law, settlement of disputes, liability, and financing.
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Das Strahlenschutzrecht in den Mitgliedstaaten der Burop#fischen
Gemeinschaiten by Werner Bischoi and Norbert Pelzer VOE. 1: Belgien,
LuxemEurE; ﬂiegerlange; E§§en—§§§en; 1222; 12§ E.

This book is the first of three volumes which will provide a
comparative overview of radiation protection law in the Member States of

the Burcopean Communities., The fargt veolume covers Belgium, Luxembourg
and the Netherlands and describes the relevant legal systems in these
three countries, including the licensing procedures for nuclear

installations.

Bindungs- und Préklusionsw1rkg%§ von Teilentscheidungen nach BImSchG und
ZTG by Ulrich Budenbender and Ulrich Mutschler, Koln etc. 1979, 146 p.

This book deals with a special procedural problem in c¢onnect-
ion with the granting of partial decisions in the licensing procedure for
nuclear installations. The problem described is of great importance in

German lawsuits in connection with the licensing of nuclear power plants.

® United Kingdom

Summa of the law relating to atomic ener and radicactive substances
as at ﬁEFcH 1380, D. F. SI% an§ K. J. Do Ef%cﬁfe, 21 P-

This Summary brings up to date a summary of the United
Kingdom's legislation on atomic energy published in recent years (see
Nuclear Law Bulletin No., 24) and reviews the main texts in this field.

The Summary also contains information on international texts
on the subject: conventions and regulations on the transport of nuclear
material, conventions on nuclear third party liability, environmental
protection etc,
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REPORTS
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Supply Considerations Through the
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World Uranium Potential —
An International Evaluation (1978)

PUBLICATIONS
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NUCLEAIRE
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non (1977)
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(Proceedings of the Albuguerque Seminar
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Surveillance du radon
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Gestion stabilisation et incidence sur | en-
vironnement des résidus de traitement de
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que Etats-Urnis 1978)

US$2000 F80 00



Exposure to Radiation from the Natural
Radwactivity in Buillding Matenals
{Report by an NEA Group of Experts
1979)

Exposition aux rayonnements due a la ra-
dicactivité naturelle des maténaux de
construction

(Rapport établi par un Groupe d experts
de | AEN 1979)

Free on request — Gratuit sur demande

Manne Radioecology
{Proceedings of the Tokyo Seminar
1979)

£9 60

Radiological Significance and
Management of Tntium Carbon-14
Krypton-85 and lodine-129 ansing
from the Nuclear Fuel Cycle

{Report by an NEA Group of Experts,
1980)

uUs$21 50

Radwoécologie marine
{Compte rendu du Collogque de Tokyo
1979)

FB86 00

Importance radiologique et gestion des
radionucléides tntium carbone-14
krypton-85 et ode-129 produits au cours
du cycle du combustible nucléaire
{Rapport établ par un Groupe d experts
de | AEN 1980)

£840 US$1900 F7600

RADIOACTIVE WASTE MANAGEMENT

Objectives Concepts and Strategies for
the Management of Radioactive Waste
Arnising from Nuclear Power Programmes
{Report by an NEA Group of Experts
1977)

£8 50

Treatment Condittoning and Storage of
Schd Alpha-Beanng Waste and Cladding
Hulls

{Proceedings of the NEA/IAEA Technical
Seminar Pans 1977)

£7 30

Storage of Spent Fuel Elements
{Proceedings of the Madnd Semnar
1978)

£7 30

In Situ Heating Expenments in Geological
Formations

(Proceedings of the Ludvika Seminar
Sweden 1978)

£8 00
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US$15 00

US$15 00

UsS$16 50

GESTION DES DECHETS RADIOACTIFS

Objectifs concepts et stratégies en ma-
tidre de gestion des déchets radioactfs ré-
sultant des programmes nucléaires de
puissance

(Rapport é&tabli par un Groupe d experts
de | AEN 1977}

F7000

Trantement condibonnement et stockage
des déchets solides alpha et des coques
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F60 00

Stockage des éléments combustibles
irradiés (Compte rendu du Séminaire
de Madnd 1978)
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{Compte rendu du Séminaire de Ludvika
Suéde 1978)
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Migration of Long-hved Radionuchdes n
the Geosphere

(Proceedings of the Brussels Workshop
1979)

£8 30

Low-Flow Low-Permeability Measure-
ments in Largely !mpermeable Rocks
{Proceedings of the Pans Workshop
1979)
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On-Site Management of Power Reactor
Wastes
{Proceedings of the Zunch Symposium
1979)
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Recommended Operational Procedures
for Sea Dumping of Radioactive Waste
{1979)
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US$16 00

Migration des radionucléides a vie longue
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(Compte rendu de la réunmion de traval de
Bruxelles 1979}

F68 00

Mesures des faibles écoulements et des
faibles perméabihtés dans des roches re-
lativerment imperméables

{Compte rendu de la réurmion de travaill de
Pans 1979)

64 00

Gestion des déchets en provenance des
réacteurs de puissance sur le site de la
centrale

{Compte rendu du Collogue de Zurich 1979)
US$22 50

F90 00

Recommandations relatives aux procédu-
res d exécution des opérations d immer-
sion de déchets radioactifs en mer {1979)

Free on request — Gratunt sur demande

Guidelines for Sea Dumping Packages of Guide relatif aux conteneurs de déchets

Radioactive Waste
(Revised version 1979)

radioactifs destinés au rejet en mer
(Version révisée 1979)

Free on request — Gratuit sur demande

Use of Argillaceous
the Isolation of Radicactive Waste
(Proceedings of the Pans

Workshop 1979)

£7 60

Review of the Continued Suitability
of the Dumpmng Site for Radiocactive
Waste in the North-East Atlantic
(1980)

Matenals for

US$17 00

Utihsation des maténaux argileux pour
lisolement des déchets radioactifs
{Compte rendu de la Réunion de
travail de Pans 1979)

F68 00

Réévaltuation de la validité du site
d immersion de déchets radioactifs
dans la région nord-est de

I Atlantique {1980)

Free on request — Gratuit sur demande

Decommussioning Requirements in the
Design of Nuclear Facilities
(Proceedings of the NEA Specialist
Meeting Pans 1980)

Déclassement des instailations
nucléaires exigences a prendre en
compte au stade de la conception
{Compte rendu d une réunion de spécia-
hstes de | AEN Pans, 1980)

£780 $1750 F7000

Borehole and Shaft Plugging
{Proceedings of the Columbus
Workshop United States, 1980)
{in preparation)

Colmatage des forages et des puits
{Compte rendu de la réunion de travail
de Columbus Etats-Urus 1980}

{en préparation)




SAFETY

Safety of Nuclear Ships
(Proceedings of the Hamburg Symposium
1977)

£17 00

Nuclear Aerosols n Reactor Safety
(A State-of-the-Art Report by a Group of
Experts 1979)

£8 30

Plate Inspection Programme

{(Report from the Plate Inspection
Steering Committee — PISC — on the
Ultrasonic Examination of  Three
Test Plates} 1980

£330

Reference Seismic Ground Motions
in Nuclear Safety Assessments

(A Stata-of-the-Art Reportby a
Group of Experts 1980)

US$35 00

uUs$1875

US$7?7 50

SORETE

Sareté des navires nucléaires
(Compte rendu du Symposium de
Hambourg 1977)

F140 00

Les aérosols nucléaires dans la sireté
des réacteurs

(Rapport sur |état des connaissances
é&tabh par un Groupe d Experts 1979)

F75 00

Programme d inspection des tdles

(Rapport du Comité de Direction sur

I nspection des tbles — PISC — sur | examen
par ultrasons de tros tbles d essai au moyen
de la procédure «PISC» basée sur le code
ASME XI) 1980

F30 00

Les mouvements sismiques de référence
du sol dans | évaluation de la sOreté

des installations nucléaires

(Rapport sur | état des connaissances
étabh par un Groupe d experts 1980)

£700 $1600 F6400

SCIENTIFIC INFORMATION

Neutron Physics and Nuclear Data for
Reactors and other Applied Purposes
{Proceedings of the Harwell International
Conference 1978}

£26 80
Calculation of 3-Dimensional
Rating Distnbutions in Operating
Reactors

{Proceedings of the Pans Specialists
Meeting 1979)

£9 60

US$55 00

UsS$2150

INFORMATION SCIENTIFIQUE

La physique neutronique et les données
nucléares pour les réacteurs et autres
applications

(Compte rendu de la Conférence Inter-
nationale de Harweli 1978)

F220 00

Calcul des distnbutions tn-
dimensionnelles de densité de puissance
dans les réacteurs en cours d exploitation
(Compte rendu de ta Réumon de spécia-
histes de Pans 1979)

F86 00



LEGAL PUBLICATIONS

Convention on Third Party Liabihty in the
Fieid of Nuclear Energy — incorporating
the provisions of Additional Protocol
of January 1964

Nuclear Legslation Analytical Study
MNuclear Third Party Liabihty
version, 1976)

£6 00

Nuclear Law Bulletin

(Annual Subscniption — two issues and

supplements)
£560

Index of the first twenty five 1ssues of

the Nuclear Law Bulletin

{revised

US$12 50

UsS$12 50

PUBLICATIONS JURIDIQUES

Convention sur la responsabilité civile
dans le domaine de | énergie nucléaire —
Texte incluant les dispositions du Proto-
cole additionnel de janvier 1964

Législations nucléaires étude analytique
Responsabilité civile nucléare {version
révisée 1976)

F50 00

Bulletin de Droit Nucléaire
{(Abonnement annuel — deux numéros et
suppléments)

F50 00

index des wvingt-cing premiers numeéros
du Bulletin de Droit Nucléaire

Free on request — Gratuit sur demande

Licensing Systems and Inspection of Nu-
clear Installations n NEA Member Coun-

tnes (two volumes)

Régime d autonisation et dinspection
des installations nucléaires dans les pays
de 1 AEN {deux volumes)

Free on request — Gratuit sur demande

NEA Statute

Statuts de | AEN

Free on request — Gratuit sur demande
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SWITZERLAND

BILL ON
THIRD PARTY LIABILITY IN THE NUCLEAR FIELD (LRCN)#*

The Federal Assembly of the Swiss Confederation,
having regard to Articles 24guinguies, 64 and 64bis of the Constitution ;

having regard to the Message of the Federal Council of the 10th December,
1979,

enacts :

CHAPTER I

General provisions

Section 1 Définitions

1. By nuclear energy is meant any form of energy released during
nuclear processes.

)2. Nuclear fuels shall be deemed to be fissile materials including
uranium in the form of metal, alloy or chemical compounds, plutonium in the
form of metal, alloy or chemlcal compounds and ant other fissile material
designated as such by the Federal Council.

3. Radicactive products or waste shall be deemed to be radicactive
materials produced, or having become radioactive, through exposure to
radiation resulting from the production, use, storage or reprocessing of
nuclear fuels ; exceptions, however, are radiocisotopes which are used or
intended to be used, outside a nuclear installation, for industrial, com-
mercial, agricultural, medical or scientific purposes.

4, Nuclear substances shall be deemed to be nuclear fuels, and
radioactive products and wastes,

® Unofficial translation by the Secretariat,



5. Nuclear installations shall be deemed to be installations,
used for producing nuclear energy or for producing, using, storing or
reprocessing nuclear substances.

6. The operator of a nuclear installation shall be deemed to be
the person who builds such an installation on his oun account, operates
or controls it in whatever capacity, or a person wheo, without the consent
of the responsible authorities, has given up controlling it.

T Damage of nuclear origin exists when radioactive, toxic or
explosive properties or any other dangerous properties of nuclear sub-
stances bring about the death or impair the health of persons or cause
material damage.

Section 2 Powers of the Federal Council

1. The Federal Council may define other terms used in this Act.

2. The Federal Council may declare that the provisions of this
Act do not apply to low-radioactivity nuclear substances.

CHAPTER II

Third Party Liability

Section 3 Pripnciple

1. The operator of a nuclear installation shall be responsible,
without limit, for third party liability in respect of damage of nuclear
origin caused by nuclear substances in his installation.

2. Similarly, the operator of a nuclear installation shall be
responsible for third party liability in respect of damage of nuclear

origin caused by nuclear substances coming from his installation and which,

at the moment when the damage was caused, had not yet been taken over by
the operator of another nuclear installation. Nuclear substances shall be
deemed to have been taken over at the moment when they cross the boundary
around the other nuclear installations or a boundary fixed by contract
outside Swiss territory.

3. When the operator of a nuclear installation receives nuclear
substances from abroad, that operator shall bear third party liability for
damage of nuclear origin taking place in Switzerland caused by these ma-
terials during their carriage to his installation. His right of recourse
against the foreign shipper is not affected.

4, If the installation does not belong to the operator, the owner
shall bear third party liability jointly with the operator.

5. During the carriage of nuclear substances in transit through
Switzerland, the holder of the transport licence shall bear third party
liability in the event of damage of nuclear origin caused by such sub-
stances. If he has no domicile in Switzerland he shall, by written state-
ment, submit himself to the jurisdiction of the Swiss courts and-elect
domicile in Switzerland with regard to any cases based on this Act.

C



6. Persons other than those listed in paragraphs 1 to 5 above shall
not bear third party liability for damage of nuclear origin. Persons bearing
third party liability by virtue of international conventions shall enjoy a
right of recourse against the person so liable under this Act.

Section 4 Exoneration

The operator of a nuclear installation or the holder of a trans-
port licence shall be released from his third party liability only if he
proves that the injured party has caused the damage intentionally or by
gross negligence.

Section 5 Recourse of the person bearing third party liability

The person bearing third party liability under Section 3 shall
have right of recourse only against such persons :

a) who have caused the incident intentionally or by gross negligence

b} who have stolen or received the nuclear substances causing the
accident ;

c) who have granted him right of recourse by contract, although such
a clause cannot be invoked against the employee of the person
bearing third party liability unless the former causes the damage
intentionally or by gross negligence.

Section 6§ Damages, including damages for moral prejudice

1. The nature and amount of damages including those for moral preju-
dice shall be established in accordance with the general principles of the
law on liability concerning illicit acts unless otherwise provided by this
Act. Section 44, paragraph 2, of the Code of Liabilities shall not apply.

2. In general, compensation shall be granted in the form of regular
payments.
3. Where the victim of the damage is in receipt of an exceptionally

high income the judge may, taking all the circumstances into account, reduce
the amount of compensation on a fair basis.

Section 7 Agreements

1. All agreements which exclude or restrict the third party liability
arising out of this Act shall be deemed to be null and void.

2. Any agreements specifying manifestly inadequate compensation may
be challenged within three years of the date of their conclusion.

Section 8 Insurance against incidents

1. Injured parties insured with the National Insurance Fund against
accident risks shall retain their rights under this Act. Section 129 of the
Federal Act on Sickness and Accident Insurance is not affected.



2. Payments to the injured party under a non-compulsory insurance
policy, the premiums for which have been wholly or partly paid by the
operator or the holder of a transport licence alleged to be liable shall

be deducted from the amount of the damages payable in proportion to the
share of premiums paid by him save where otherwise provided by the contract
of insurance.

Section 9 Limitation and extinction of claims

1. Proceedings under this Act shall be statute barred three years
from the date on which the injured party became aware of the damage and of
the identity of the person assuming third party liability or cover. The
right to take action shall be extinguished, with the exception of actions
relating to deferred damage within the meaning of Section 12, if no proceed-
ings are brought within a period of thirty years following the incident.
When the damage is due to prolonged effects, the above periods shall begin
from the moment when these effects cease.

2. As regards the right of appeal the three year period shall begin
from the day on which the person enjoying that right becomes aware of the
amount of the payments that he has to make. .
3. Where the state of health of the injured party deteriorates after

the judgment or the signing of the settlement, or if new facis or evidence
come to light, application may be made for revision of the judgment or
amendment of the settlement within three years of the date on which the
injured party became aware of the deterioration in his state of health but
in no case later than thirty years after the incident.

4, An interruption of the period of limitation for the person alleged
to be responsible shall be applied equally to the insurer and the Confedera-
tion.

CHAPTER III
Cover

Part 1 Private Insurance

Section 10 .

1. A person bearing liability under the provisions of this Act shall,
in order to cover the insured risks of his third party liability, take out
with an insurance company authorised to operate in Switzerland, insurance
of at least Frs. 200 million per nuclear installation, plus at least

Frs. 20 million for interest payable and procedural costs relating to the
payments. For the transit of nuclear materials through Switzerland, the
amount insured for each transport operation shall be at least Frs. 50 mil-
lion plus at least Frs. 5 million for interest payable and procedural costs.

2. Where the insurance marked offers higher cover on acceptable
terms, the Federal Council may, by Order, increase these minimal amounts.

3. The Federal Council shall, by Order, define the risks that may
be excluded from private third party insurance cover.



Part 2 Cover by the Confederation

Section 11 Insurance

The Confederation shall cover the person bearing third party
liability for a nuclear incident up to an amount of Frs. 1 billion per
nuclear installation or transport operation, plus Frs. 100 million for
interest payable and procedural costs, to the extent that the damage is
not covered by private insurance within the meaning of Section 10, para-
graph 1.

Section 12 Deferred damage

Up to the figure of the amount specified by Section 11, the
Confederation shall also cover nuclear damage reparation for which cannot
be demanded from the person bearing third party liability because the thirty
year period (Section 9, paragraph 1) has run out.

Section 13 Other cases

.1. Up to the figure of the amount specified by Section 11 the
Confederation shall also cover nuclear damage :

a) if it is impossible tc establish who bears third party liability ;

b) if the damage concerned is not covered or if the insurer, through
insolvency, is not in a position to honour the cover and if the
person bearing third party liability is also incapable of doing
80 ;

c) if the incident has taken place in another country and if the
party injured in Switzerland is unable to secure compensation in
compliance with this Act.

2. When the Confederation makes payment under paragraph 1 above,

it shall enjoy a right of recourse against the person bearing third party
liability. It may exercise any right of action open to the person held liable.

Section 14 Contributions by persons bearing third party liability

1. For the purpose of performing the obligations imposed on it by
Sections 11 and 12, the Confederation shall collect contributions from
operators of nuclear power stations and holders of transport licences the
amount of which shall be calculated in such a way as to comply as far as
possible with the principle of covering costs but which shall not exceed
three times the private third party liability insurance premium calculated
with the object of providing cover up to a figure of Frs. 200 million.

2. Within these limits, the Federal Council shall establish the
amount of the contributions.

3. The administrative service specified by the Federal Council shall
fix and collect contributions. Its decisions may be challenged in the
Federal Court by way of proceedings under administrative law.




Section 15 Nuclear damage fund

The Confederation shall set up a fund into which shall be paid
the contributions collected under Section 14 and the interest they earn.

Part 3 Other provisions concerning insurance

Section 16 Exemptions from the oblijation to be insured

1. The Federal Council may exempt the person bearing third party
liability from the obligation to be insured with a private insurer if that
person supplies equivalent guarantees for the injured parties in another
form.

2. The Confederation is not subject to the obligation to be insured
for the nuclear installations of which it is the owner.

Section 17 Restoration of full cover

1. If the insurance company or the Confederation acting as insurer .
makes payments or constitutes reserves following an incident for which
damages have to be paid, the cover is reduced by that amount., When the
payments or reserves amount to one-tenth of the cover, the insurer shall
inform the insurance policy-holder and the responsible Federal administra-
tive service.

2. In that case, the ingurance policy-holder shall take out additional
insurance in order to reconstitute the full initial cover. This additional
insurance, however, will cover only incidents occurring after its entry into
effect. In cases of doubt the responsible authority shall decide as to the
obligation on the insurance policy-holder to increase his cover in the light
of the amount of reserves built up.

3. If an amount has been reserved to settle cases arising before
the entry into effect of the additional insurance and has not been drawn
upon, it cannot be used to cover damage occurring after the entry into
effect of the additional insurance.

Section 18 Direct action, exceptions, rights of action

1. The injured party may bring direct action against the insurer and
against the Confederation acting as insurer within the limits of the amount.
covered by the insurance.

2. Exceptions contained in the contract of insurance or in the

Federal Act on ‘contracts of insurance shall not be invoked against the
injured party.

Section 19 Right of recourse of ingurers

1. The insurer and the Confederation have a right of recourse against
the insurance policy-holdler to the extent that they are empowered to refuse
or to reduce their payments under the contract of insurance or the Federal
Act on contracts of insurance. They can enforce their right of recourse

only to the extent that they will not in so doing prejudice the interests

of the injured parties.



2. The insurance company or the Confederation acting as insurer
shall be entitled to exercise the rights of recourse of the person liable
only to the extent that this does not harm the interests of the injured
parties.

Section 20 Suspension and cancellation of the insurance

The insurer shall inform the competent authority of the suspension
or cancellation of the insurance. Such suspension or cancellation shall
become effective only one year after receipt of the notification by the
insurer, save where such insurance is replaced by another beforehand.

CHAPTER IV
Procedure

.Section 21 Conservation of evidence

1. After an incident of a certain gravity, the Federal Council shall
order an enquiry. It shall, by published notice, invite all persons who may
have been exposed to radiation or may have suffered material damage to make
themselves known to the body designated by the Federal Council forthwith
but at the latest within the three months following the publishing of the
notice.

2. The published notice shall state that failure to comply with the
obligation to make oneself known may subsequently make it more difficult to
establish proof that there is a connection between any damage or injury and
the incident that has occurred.

Section 22 Forum

1. If the incident is caused by a nuclear installation, the highest
¢ivil court in the Canton where the nuclear installation is situated has
sole jurisdiction with regard to proceedings based on this Act. That court
shall judge as scle Cantonal jurisdiction.

2. If the incident is caused during carriage of nuclear materials,

proceedings shall be brought before the highest civil court in the Canton

where the event causing the damage took place. When the place of the inci-
dent cannot be determined legal proceedings shall be brought :

a) before the civil court of the Canton where the nuclear installa-
tion is situated if the operator of a nuclear installation bears
third party liability ;

b} before the highest c¢ivil court in the Canton where the holder of
the licence is resident or has elected domicile if the holder of
a transport licence is alleged to be liable.

3. An action under Sections 12 and 13 brought against the Confedera-
tion shall be brought before the highest court of the Berne Canton unless
one of the fora specified in paragraphs 1 or 2 above exists.




b, If a large number of cases is to be expected, the Cantonal
parliament may set up a special court, the number of whose members shall
be in proportion to the circumstances.

Section 23 Appeals

In accordance with the provisions of the Federal Act on the
Organisation of the Courts, there can be no appeal to the Federal Court
against the judgment of the Cantonal court.

Section 24 Taking of evidence

1. The Cantonal court shall establish the evidence ex-officio and
assess that evidence in jits own discretion. It shall not be bound by the
submissions of the parties. If it wishes to go further in its judgment
than the submissions of the plaintiff, it shall give the parties an oppor-
tunity to state their views on the subject beforehand.

2. If a complaint is lodged against the person bearing third party
liability, the court shall make provision to enable the insurer or the .
Conf'ederation to defend its interests in the proceedings.

3. The Federal Court shall not be bound by the findings of fact of
the lower court.

Section 25 Advances

If there are grounds for anticipating that the legal proceedings
will last a certain time, the court shall make advances which shall in no
way prejudge the final ruling.

CHAPTER V

Ma jor incidents

Section 26 Principles

1. Where it appears that the financial resources, available to the .
person bearing third party liability, of the private insurer and the
Confederation acting as insurer will not be sufficient to meet all claims

for compensation (major incidents), the Federal Assembly shall make com-
pensation regulations by adopting a Federal Order of general application,

not subject to referendum. These regulations may cancel the right of re-
course of the Swiss national accident insurance fund and that of the pri-
vate insurers with regard to the person alleged to be liable. If necessary,
the Confederation may pay additional contributions for damages that are not
covered.

2. The regulations shall lay down the general principles with regard
to compensation for the injured parties in such a way as to provide for the
equitable distribution of the available funds. They may, if necessary, der-
ogate from the provisions of this Act,

- 10 -



3. The Federal Assembly may require a special, independent authority
to be responsible for the implementation of the compensation regulations.
The decisions of that authority may be challenged in the Federal Court,

4, The Federal Council shall take any provisional measures that may
be necessary.

Section 27 Modification of insurance payments, distribution premiums

1. Where a major incident results in a "state of distress™ the
Federal Council may issue regulations in relation to private insurance :

a) on the modification of payments by the insurer ;
b) on the levying of distribution premiums on pelicy holders ;
¢} on the deduction of such premiums from insurance payments.

2. The power to make such regulations shall not extend to third
party liability insurance required to be taken out by virtue of Sections 10,

.11 and 17. The Federal Council may take similar measures in relation to

social insurance and insurance under public law,

CHAPTER VI

Penal provisions

Section 28 Failure to fulfil an obligation to be insured or to constitute
reserves

1. Any person who deliberately fails to fulfil his obligations with
regard to insurance or constituting reserves shall be punished by imprison-
ment and fine. The fine shall amount to at least twice the annual private
insurance premium.

2. If the guilty party has acted through negligence, he shall be
punished by imprisonment or a fine of up to Frs. 20,000.

‘ection 29 Offenders

Any person who, intenticnally or by negligence, shall offend
against this Act, its implementation provisions or a decision by the
aufhority based on these texts, shall be punished by impriscnment or a
fine of up to Frs. 20,000,

;
Section 30 Jurisdiction

The Federal Act on Administrative Penal Law shall be applicable.
The Federal Energy Office shall be the competent administrative authority
for implementation and judgment.
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CHAPTER VII

Reciprocity

Section 31

In cases of damage occurring abroad, affecting persons domiciled
abroad and for which the operator of a nuclear installation located in
Switzerland or the holder of a transport licence granted by Switzerland
bears third party liability, compensation by virtue of this Act is due to
the extent that the State concerned has provision for at least equivalent
treatment with regard to Switzerland. The maximum cover shall not in this
case be lower than Frs. 50 million even if the State concerned provides
a lower limit for third party liability.

CHAPTER VIII

Concluding provisions .

Section 32 Implementation

The Federal Council shall be responsible for implementing this
Act, To that end it shall take all necessary measures,

Section 33 Amendment of existing legislation

1. The Federal Act on the Organisation of Justice shall be amended
as follows :

Section 41.)
The Federal Court is the only jurisdiction competent for :

b) actions at ¢ivil law by individuals or associations against
the Confederation where the amount of the claim is at least
Frs. 8,000, save for actions brought under the Federal Acts
of 28th March, 1905 on the Third Party Liability of Railway,
Steamship and Postal Undertakings, the Act on Road Traffic, .
and the Federal Act of ... on Third Party Liability in the

Nuclear Field and all actions against the Federal railways ;

Section 45.c (new)

Appeals are receivable, regardliess of the value of the claim, in
civil cases relating to a right of a pecuniary nature :

¢) in disputes relating to nuclear incidents (Act of ... on Third
Party Liability in the Nuclear Field.

Section 117.abis (new)

abis. a civil law action by virtue of Section 45.c¢ (new) is
allowed ;
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2. The Federal Act of 23rd December, 1959 on the Peaceful Uses of
Atomic Energy and Radiation Protection shall be amended as follows :

Sections 12 to 28
Repealed
Section 35, first paragraph

1. Any person who, without a licence, carries out acts requiring
a licence or who does not comply with the conditions and obliga-
tions attached to a licence, shall, unless the elements consti-
tuting a more serious offence are present, be liable to a fine
of up to Frs. 20,000. An attempt to commit, and complicity in, an
offence are punishable.

Section 34 Transitional provisions

1. The new legislation shall apply to damage occurring before the
entry into force of this Act and discovered after its entry into force,

. The fund for deferred atomic damage (Section 19 of the Act of
23rd December, 1959) shall be liquidated. The capital in it shall be trans-
ferred to the fund for nuclear damage set up by virtue of Section 15 of
this Act.

Section 35 Referendum and entry into force

1. This Act is subject to an optional referendum.

2. The date for entry into force of this Act shall be fixed by the
Federal Council.

- 13 -




